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MEMORANDUM 

 

Date: September 26, 2017 

To: Ray Keller, Village Manager 

From: Michael Duebner, Innovation Director 

Copy: Jodie Hartman, Finance Director 
 Michael Brown, Public Works Director 

Subject: Contracts – Water Meter Replacement  

 

Issue:  Review and ratification of contracts associated with the replacement of residential and 
commercial water meters throughout the village and the build out of a fixed base meter reading 
system. 

Strategic Plan:  This initiative advances two areas of the strategic plan:  financial sustainability 
and infrastructure. Specifically, this initiative ties in with the objective for “ensuring a sustainable, 
healthy and economical water source.” 

Analysis: Staff and Village Attorney Scott Uhler have reviewed contracts for the following scope 
of work: 

1. Siemens – Project management and sub-contractor coordination of meter replacements and 
buildout of automatic meter read infrastructure (AMI) in the amount of $3,199,425.58 as 
outlined in the attached agreement. 

2. HD Supply will coordinate with Siemens to provide an AMI hosted environment that 
consumes raw meter information and provides readings to the existing Superion 
Community Plus billing system on demand. 

3. HD Supply will provide a staff facing portal to review readings, initiate on-demand 
readings, develop custom alerts, data exports and scheduled reports. 

4. HD Supply will provide a customer facing portal for the purpose of water consumption 
review, establishment of custom alerts, historical information. 
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A capital lease through U.S. Bancorp Government Leasing and Finance, Inc. for the energy saving 
performance contract developed by Siemens for $3 Million will provide the majority of the funds 
needed for the project. Additional one-time and annual expenses for the Water Fund: 

One-Time Expenses 
Leasing Meter Replacement Project Management $193,000 
Meter Replacement Data Integration $85,000 
Superion billing software modification $8,000 
Site repair out of scope contingency $200,000 
 
Annual expenses included in the 2018 budget 
Sensus Meter Data Cloud Hosting $21,500 
Sensus Customer Facing Portal (1500 Accounts) $4,500 
Performance Contracting Verification (PSAP) $27,000 
Lease payments $74,850 
 
Recommendation: Staff is requesting approval of the project scope and authorization to contract 
with Siemens, Sensus, HD Supply, Superion in the amount not to exceed $3.500.000 

w/Attachments: 

Exhibit A – Siemens Contract and Addendum 
Exhibit B - 7-5-6 Draft Ordinance (revised 9/25/17) 
Exhibit C – US Bankcorp Government Leasing 
Exhibit D – Sensus Service Agreement 

 

 

 



Page 1 of 19 

PERFORMANCE CONTRACTING AGREEMENT 
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Village of Lake Zurich 
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Siemens Industry, Inc.,  
Building Technologies Division 

TABLE OF ARTICLES 

1. Agreement
2. Glossary
3. General
4. Performance Guarantee
5. Work by SIEMENS
6. CLIENT Responsibilities
7. Changes and Delays
8. Compensation
9. Acceptance

10. Insurance and Allocation of Risk
11. Hazardous Material Provisions
12. Miscellaneous Provisions
13. Maintenance Services Program

Exhibit A



PERFORMANCE CONTRACTING AGREEMENT 
 

Page 2 of 22 
Agreement  PCA-100 PUBLIC version 2014 

 
Number: 44OP-186215 

 
Article 1 
AGREEMENT 
 
 
 
THIS PERFORMANCE CONTRACTING AGREEMENT (“Agreement”) is made this 28th day of September, 2017 (the 
“Effective Contract Date”, defined below), by and between Siemens Industry, Inc., Building Technologies Division 
(“SIEMENS”) and the party identified below as the CLIENT.  
 
 
The CLIENT:  Village of Lake Zurich 
 

70 E. Main Street 
Lake Zurich, IL 60047 
      
      

 
DESIGNATED REPRESENTATIVES: Ray Keller and Michael Duebner 
PHONE: 847 540 1683  FAX: 840 540 1768 
 
 
 
Siemens Industry, Inc., Building Technologies Division  
1000 Deerfield Parkway 
Buffalo Grove, Illinois 60089 
 
With offices at: 585 Slawin Court 6 
  Mount Prospect, IL 6005 
        
 
DESIGNATED REPRESENTATIVE: Danielle Melone 
PHONE: (847) 254-3294 FAX: (866) 794-8347  
Email: danielle.melone@siemens.com 
 
 
 
 
For Work and Services in connection with the following project (the “Project”):  
 
Water Meter Replacement and Fixed Base Meter Reading System 
• Replacement of Water Meters with Radio Read Capabilities  
• Advanced Metering Infrastructure (AMI) Upgrades 
 
 
 
The CLIENT considered performing the following FIMs but at this time, has determined to exclude them from the Scope of 
Work and Services, Exhibit A:  
 
SCADA 
Building Envelope Work 
HVAC Upgrades 
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Articles and Attachments 
This Agreement consists of this document, which includes the following articles and exhibits which are acknowledged by the 
CLIENT and SIEMENS and incorporated into the Agreement by this reference: 
 

Articles 
1. Agreement 
2. Glossary 
3. General 
4. Performance Guarantee 
5. Work BY SIEMENS 
6. The CLIENT’s Responsibilities 
7. Changes and Delays 
8. Compensation 
9. Acceptance 

10. Insurance and Allocation of Risk 
11. Hazardous Material Provisions 
12. Miscellaneous Provisions 
13. Maintenance Services Program 
Exhibits 
Exhibit A Scope of Work and Services 
Exhibit B Payment Schedule(s) 
Exhibit C Performance Assurance 
Exhibit D1 Form of Certificate of Substantial Completion 
Exhibit D2 Form of Certificate of Final Completion 
Exhibit E Certification Under 720 Ilcs 5/33e-11 
            
            

 
This Agreement, when executed by an authorized representative of the CLIENT and authorized representatives of 
SIEMENS, constitutes the entire, complete and exclusive agreement between the Parties relative to the project scope 
stated in Exhibit A. This Agreement supersedes all prior and contemporaneous negotiations, statements, representations, 
agreements, letters of intent, awards, or proposals, either written or oral relative to the same, and may be modified only by 
a written instrument signed by both Parties.  
 
COMPENSATION/TERMS OF PAYMENT: 
As full consideration for the performance of the Work and Services set forth in Exhibit A, and for the Performance Assurance 
set forth in Exhibit C, the CLIENT shall pay SIEMENS in such manner and amounts as agreed to in Exhibit B. 
 

Agreed for  Village of Lake Zurich, Illinois  
(Signature) by:  

Print Name and Title:  
(Signature) by:  

Print Name and Title:  
 

                  Agreed for    Siemens Industry, Inc.  
(Signature) by:  

Print Name and Title:  
(Signature) by:  

Print Name and Title:  
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Article 2 
Glossary 
The following terms shall for all purposes have the meanings stated herein, unless the context otherwise specifies or 
requires, or unless otherwise defined in the Agreement:  
 
Acceptance means the CLIENT has signed, or is deemed to have signed, a Certificate of Final Completion. 

Acceptance Date means the date on which the CLIENT signs or is deemed to have signed a Certificate of Final 
Completion. 

Annual Performance Assurance Report means the document prepared by SIEMENS and submitted to the CLIENT as 
part of the Performance Assurance Service Program, which identifies the Savings achieved for the applicable Annual Period. 

Annual Period means a twelve (12) month period beginning on the Guarantee Date or on any anniversary date thereof. 

Annual Realized Savings means the actual Savings achieved by the CLIENT during an Annual Period, calculated as the 
sum of the Measured & Verified Savings plus the Stipulated Savings. 

Applicable Law means laws, ordinances, codes, rules and regulations applicable to the Work and in effect on the Effective 
Contract Date. 

Baseline means the measurements of Facility energy usage taken prior to the Effective Contract Date, and the Facility 
operating practices in effect prior to the Effective Contract Date, as set forth in the Performance Assurance, Exhibit C. 

Baseline Period means the period of time from which data is provided to SIEMENS to derive the Baseline measurements.  
The Baseline Period is set forth in the Performance Assurance, Exhibit C. 

BTU means a British Thermal Unit and is a unit of thermal energy. 

Capital Off-Set Savings means a sub-category of Operational Savings where Savings will result in a cost effective upgrade 
to the Facility to address one or more of the following issues: potential future increased costs, comfort, code non-compliance, 
usage requirements, user needs and/or expectations. 

Certificate of Final Completion means a document, in the form attached as Exhibit D2 hereto, indicating that the Work 
identified in Article 1 of the Scope of Work and Services-Exhibit A has been completed in accordance with the Agreement, 
including all items in the Outstanding Items List(s). 

Certificate of Substantial Completion means a document, in the form attached as Exhibit D1 hereto, indicating that the  
Work, or a designated portion of the Work, is Substantially Complete in accordance with the Agreement. A Certificate of 
Substantial Completion may be accompanied by an Outstanding Items List. 

CLIENT Representative means the person identified to SIEMENS by the CLIENT as the person authorized to make 
decisions on behalf of the CLIENT as set forth in Section 6.1(a) hereof. 

Construction Period means the period between the Effective Contract Date and the first day of the month following the 
Acceptance Date. 

Construction Period Savings means the actual accumulated Measured & Verified Savings plus the Stipulated Savings 
achieved from the Effective Contract Date until the Guarantee Date. 

Contracted Baseline means the post-FIM-implementation Facility operating profile based on parameters described in 
Exhibit C, which the CLIENT shall maintain throughout the Performance Guarantee Period and are relied upon by SIEMENS 
for the calculation of Guaranteed Savings as provided in the Performance Assurance, Exhibit C.  The Contracted Baseline 
must also include stipulated hours of operation and plug-loads for all Facilities, and must include stipulated blended, or non-
blended, utility rates. 

Deferred Maintenance means a sub-category of Operational Savings where Savings result from a reduction of current or 
potential future repair and maintenance costs due to certain work being performed hereunder where such work had been 
previously postponed. 

Deliverables shall mean collectively, (a) any Equipment and any Software Product deliverable to CLIENT from SIEMENS 
under or in connection with the Work, and (b) any Work Product Deliverables. 

Effective Contract Date is the date appearing at the top of this Agreement, unless specifically indicated otherwise. 

Energy Conservation Measure or ECM means the SIEMENS Products and/or other third party equipment, devices, 
materials and/or software as installed by SIEMENS at the Facilities, or as repaired or replaced by SIEMENS or the CLIENT 
hereunder, for the purpose of improving the efficiency of utility consumption.  
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Equipment means the installed physical equipment to be provided by SIEMENS as described in the Scope of Work and 
Services, Exhibit A. 

Escalation Rate means an annual percentage increase to be applied to the previous Annual Period’s energy savings, 
operational savings and service pricing, beginning and occurring on dates outlined in the Performance Assurance, Exhibit C.  
A different Escalation Rate may be applied to differing Savings calculations and/or payment schedules depending on the 
percentage agreed upon by the Parties. 

Facility or Facilities means the building(s) or structure(s) where Work will be installed or implemented.  

Facility Improvement Measures or FIMs means the (i) Instruments, know-how and Intellectual Property, including but not 
limited to methods and techniques for energy conservation, owned or licensed by SIEMENS and employed by SIEMENS to 
perform the Work and Services under this Agreement; and, (ii) the installation of Equipment and Software Products with the 
intent of generating net savings or efficiencies at or in connection with the operation of the Facilities.  A FIM may include one 
or multiple ECMs as well as any non-conservation-related activities, means or methods. 

FEMP means the Federal Energy Management Program managed by the United States Department of Energy. 

FEMP Guidelines means the FEMP M&V Guidelines v. 3.0 published by FEMP as M&V Guidelines; Measurement and 
Verification for Federal Energy Management Projects. 

Guarantee Date means the first day of the month following the date on which the CLIENT executes, or is deemed to have 
executed, the Certificate of Final Completion. 

Guaranteed Annual Savings are the Guaranteed Measured & Verified Savings plus the Stipulated Savings that SIEMENS 
guarantees will be achieved in an Annual Period of the Performance Guarantee Period. 

Guaranteed Measured & Verified Savings means the Measured & Verified Savings that SIEMENS guarantees will be 
achieved, as described in the Performance Assurance, Exhibit C. 

Guaranteed Savings means the amount of Savings that SIEMENS guarantees will be achieved at the Facility during the 
Performance Guarantee Period. as identified in the Performance Assurance, Exhibit C as subject to the limitation identified in 
Section 4.8. 

Hazardous Materials refers to the definition found in Section 11.1. 

Instruments means all know-how, tools and related documentation owned or licensed by SIEMENS and used by SIEMENS 
to install or commission Equipment and Software Products for operation at the Facility, including but not limited to tools for 
installing any Software Products in Equipment, performing diagnostics on Equipment as installed in the Facility as well as 
any reports, notes, calculations, data, drawings, estimates, specifications, manuals, documents, all computer programs, 
codes and computerized materials prepared by or for SIEMENS and used by SIEMENS to provide an ECM or a FIM.  
Instruments excludes Work Product Deliverables. 

Intellectual Property Rights or Intellectual Property means all trade secrets, patents and patent applications, trade marks 
(whether registered or unregistered and including any goodwill acquired in such trade marks), services marks, trade names, 
internet domain names, copyrights (including rights in computer software), moral rights, database rights, design rights, rights 
in know-how, rights in inventions (whether patentable or not) including, but not limited to, any and all renewals or extensions 
thereof, and all other proprietary rights (whether registered or unregistered, and any application for the foregoing), and all 
other equivalent or similar rights which may subsist anywhere in the world, including, but not limited to, any and all renewals 
or extensions thereof. 

IPMVP means the International Performance Measurement and Verification Protocol, Volume 1, EVO 10000-1.2007 as 
prepared by the Efficiency Valuation Organization. 

kW and kWh means kilowatt and kilowatt hour, respectively. 

Maintenance Services Program or MSP means the Services performed by SIEMENS to maintain the Equipment in good 
working order. The MSP may also contain Services unrelated to the maintenance of the Equipment.  If applicable, the MSP 
is more fully described in the Scope of Work and Services, Exhibit A.  

Material Change means a measurable deviation in the Contracted Baseline such that there is an adverse impact on the 
Annual Realized Savings which results or will result in a Savings Shortfall. 

Measured & Verified Savings means those Savings that can be calculated and ascertained by the methodology set forth in 
the Performance Assurance, Exhibit C. 

Oil refers to the definition found in Section 11.1. 



PERFORMANCE CONTRACTING AGREEMENT 

 

Page 6 of 22 
Agreement  PCA-100 PUBLIC version 2014  Agreement  PCA-100 PUBLIC version 2014  

Operational Savings means Savings derived from reduced operational expenses, including but not limited to, Deferred 
Maintenance, or Capital Off-Set Savings.  Operational Savings can only be expressed in monetary value and are Stipulated 
Savings. 

Outstanding Items List means a list of items in need of completion or correction that relates to the Work, or a designated 
portion thereof that is Substantially Complete.  The absence of such items does not deprive the CLIENT of the ability to put 
such Work, or a designated portion thereof to beneficial use.  An Outstanding Items List may be attached to a Certificate of 
Substantial Completion. 

Parties means the CLIENT and SIEMENS. 

Performance Assurance is the process of ascertaining whether the FIMs are performing at the level necessary to achieve 
the Guaranteed Savings.  

Performance Assurance Services Program or PASP means the Services required to monitor the operation of the FIMs so 
that SIEMENS can provide the Annual Performance Assurance Report detailing the Annual Realized Savings and 
comparing the same to the Annual Guaranteed Savings based upon the calculations agreed to by the Parties in the 
Performance Assurance, Exhibit C. The Services provided under the PASP are described in the Scope of Work and 
Services, Exhibit A. 

Performance Guarantee means the guarantee that SIEMENS makes to the CLIENT which is reconciled and confirmed 
through the Performance Assurance process set forth in the Performance Assurance, Exhibit C. 

Performance Guarantee Period means the timeframe from the Guarantee Date to the last day of the final Annual Period as 
described in Table 1.1 of the Performance Assurance, Exhibit C, or the period from the Guarantee Date until the termination 
of this Agreement, whichever occurs earlier. 

Permitted Users means the CLIENT, its employees and agents. 

Savings means the Parties’ intended result from implementing all FIMs.  Savings can be derived from reductions in energy 
or utility consumption, reductions in operating expenses, a changed utility rate classification or a combination thereof.  The 
Savings that are achieved from reduced energy or utility consumption are converted to a dollar figure based upon the 
calculation in Article 4.1.1 and as detailed in the Performance Assurance, Exhibit C.  When converted to a dollar figure, these 
Savings become energy cost savings.  Operational Savings are only expressed in a dollar figure. 

Savings Shortfall means the Annual Realized Savings less the Guaranteed Annual Savings for the Annual Period resulting 
in an amount less than zero. 

Services means those services to be provided by SIEMENS as described in the Scope of Work and Services, Exhibit A. 

SIEMENS Pre-existing Intellectual Property means any Intellectual Property: (i) that has been conceived or developed by 
an employee or subcontractor of SIEMENS before SIEMENS performs any Work or Services under this Agreement; (ii) that 
is conceived or developed by such employee or subcontractor at any time wholly independently of SIEMENS performing the 
Work under this Agreement;  or, (iii) if developed while performing the Work under this Agreement, where the development 
of Intellectual Property for the benefit of the CLIENT is not expressly identified as a FIM or part of a FIM.  SIEMENS Pre-
existing Property is included in all reports, notes, calculations, data, drawings, estimates, specifications, manuals, 
documents, all computer programs, codes and computerized materials prepared by or for SIEMENS. 

SIEMENS Product means a product, including Software Product and/or Equipment, offered for sale or license by SIEMENS 
or its affiliates or subsidiaries and developed prior to performing the Work or SIEMENS rendering services in connection with 
this Agreement.  A SIEMENS Product also includes improvements or modifications to any Equipment and any Software 
Product developed by SIEMENS or developed as part of the Work, including any SIEMENS Product that is configured or 
modified for operation at a site specified by the CLIENT. Any information that is provided by the CLIENT and incorporated 
into a SIEMENS Product is not, by itself, a SIEMENS Product.  A compilation of such information and the product of such 
compilation, however, is a SIEMENS Product.  

Software Product means any software that is owned or licensed by SIEMENS or its affiliates and that is either separately 
deliverable for use in the Equipment or for use in a computer system owned by the CLIENT or delivered as firmware 
embedded in the Equipment. 

Stipulated Savings are a sub-category of Guaranteed Savings that do not require post-FIM implementation measurement 
and verification because they are agreed upon by the Parties based upon representations made to SIEMENS by the CLIENT 
and through the application of generally accepted analytical formulae.  As such, Stipulated Savings are agreed upon in 
advance by the Parties and cannot be changed.  When used as a methodology for representing a FIM’s energy savings, 
such methodology is not recognized as a measurement and verification methodology under IPMVP.  Therefore, where the 
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IPMVP measurement methodologies are required, a methodology other than Stipulated Savings must be used to calculate 
energy savings. 

Substantial Completion or Substantially Complete means the Work, or any identifiable portion thereof, which is 
sufficiently complete, in accordance with the provisions of this Agreement relating to the Scope of the Work and Services, 
Exhibit A, such that the CLIENT will be able to realize from such Work substantially all of the practical benefits intended to be 
gained therefrom, or otherwise employ the Work or the FIMs for their intended purposes.   

Therm is a measure of energy equal to 100,000 BTUs. 

Total Guaranteed Savings means the sum of the Savings that are guaranteed for all Annual Periods during the 
Performance Guarantee Period (inclusive of the Construction Period, if applicable).  The Total Guaranteed Savings are 
reflected in Tables 1.1 and 1.2 in the Performance Assurance, Exhibit C. 

Work means collective labor, Equipment and services comprising the FIMs to be performed by SIEMENS, as described in 
the Scope of Work and Services, Exhibit A. 

Work Product Deliverable means the tangible form of a report or drawing specifically developed for, commissioned by and 
deliverable to the CLIENT in connection with the Work to be performed by SIEMENS under this Agreement. 

Article 3 
General 
3.1 The Parties hereto acknowledge and agree that this Agreement has been negotiated at arm’s length and among the 

Parties equally sophisticated and knowledgeable as to the subject matter of this Agreement.  Each party has conferred, 
or has had the opportunity to confer, with their respective legal counsel.   Accordingly, in the event any claim is made 
relating to any conflict, omission, or ambiguity in this Agreement, no presumption, burden of proof, or persuasion shall 
be implied by virtue of the fact that this Agreement was drafted by or at the request of a particular party or its legal 
counsel. 

3.2 The CLIENT hereby engages and SIEMENS hereby accepts the engagement to perform and to provide the Work and 
Services set forth in Exhibit A in accordance with the terms and conditions of this Agreement. 

3.3  SIEMENS shall perform the Work as an independent contractor with exclusive control of the manner and means of 
performing the Work in accordance with the requirements of this Agreement. SIEMENS has no authority to act or make 
any agreements or representations on behalf of the CLIENT. This Agreement is not intended, and shall not be 
construed to create, between the CLIENT and SIEMENS, the relationship of principal and agent, joint-venturers, 
co-partners or any other such relationship, the existence of which is hereby expressly denied. No employee or agent of 
SIEMENS shall be, or shall be deemed to be, an employee or agent of the CLIENT. 

3.4 SIEMENS represents, warrants and covenants to the CLIENT that: 

(a)  It has all requisite corporate power to enter into this Agreement, and that its execution hereof has been duly 
authorized and does not and will not constitute a breach or violation of any of  SIEMENS organizational 
documents, any Applicable Law, or any agreements with third parties;  

(b)  It has done and will continue to do all things necessary to preserve and keep in full force and effect its existence 
and the Agreement;  

(c)  This Agreement is the legal, valid and binding obligation of SIEMENS, in accordance with its terms, and all 
requirements have been met and procedures have been followed by SIEMENS to ensure the enforceability of the 
Agreement;   

(d) To  SIEMENS best knowledge, there is no pending or threatened, suit, action, litigation or proceeding against or 
affecting SIEMENS that affects the validity or enforceability of this Agreement; and, 

(e) It is duly authorized to do business in all locations where the Work and Services are to be performed.  

3.5   The CLIENT represents, warrants and covenants to SIEMENS that:  

(a)  It has all requisite corporate power and/or statutory authority to enter into this Agreement, and that its execution 
hereof has been duly authorized and does not and will not constitute a breach or violation of any of the CLIENT’s 
organizational documents, any Applicable Law, or any agreements with third parties;  
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(b)  It has done and will continue to do all things necessary to preserve and keep in full force and effect its existence 
and the Agreement;  

(c)  This Agreement is the legal, valid and binding obligation of the CLIENT, in accordance with its terms, and all 
requirements have been met and procedures have been followed by the CLIENT to ensure the enforceability of 
the Agreement;  

(d)  To the CLIENT’s best knowledge, there is no pending or threatened, suit, action, litigation or proceeding against 
or affecting the CLIENT that affects the validity or enforceability of this Agreement; and, 

(e) The CLIENT has consulted with its legal counsel and is relying on the advice of its counsel concerning all legal 
issues related to this Agreement, and is not relying on SIEMENS in this regard. 

Article 4 
Performance Guarantee 
4.1 The Annual Realized Savings generated during each Annual Period will be no less than the Guaranteed Annual 

Savings as shown in Tables 1.1 and 1.2 of the Performance Assurance, Exhibit C, subject to the limits in Section 4.8. 
The measurement and verification calculation methodology for determining the Savings is set forth in the Performance 
Assurance, Exhibit C.    

4.1.1 General. Except as otherwise provided, energy savings will be calculated for each month of each Annual Period 
as the product of (a) “units of energy saved” (kWh, Therms, GJ, etc.) multiplied by (b) “cost of energy.” 

(a) Units of energy saved are calculated by 1) assuming the Contracted Baseline has been maintained per 
Section 4.3 below, and 2) subtracting the then current period measured units of energy consumed from 
the Baseline units of energy defined in Article 5 of Exhibit C. 

(b) Costs of energy are defined in Article 6 of Exhibit C-Utility Rate Structures and Escalation Rates. 

4.2  Any future Escalation Rates to be applied to utility, energy or other costs are set forth in Exhibit C. SIEMENS and the 
CLIENT agree that the Baseline data set forth in Exhibit C is a full and accurate reflection of the existing Facility, 
equipment, operation, business use and energy usage, and that such Baseline data will be the basis on which all future 
energy use will be compared in order to determine the Annual Realized Savings.  

4.3  SIEMENS and the CLIENT agree that the Contracted Baseline fully described in Exhibit C will represent the new 
operating and/or equipment profile of the Facility resulting from the FIM implementation. The Performance Guarantee is 
dependent upon and is subject to the express condition that the CLIENT operates and maintains its Facilities within the 
Contracted Baseline parameters, as may be adjusted in accordance with the terms herein, during the entire term of the 
Performance Guarantee Period. 

4.4  The CLIENT agrees to notify SIEMENS prior to or within thirty (30) days of CLIENT’s knowledge of any Material 
Change. 

4.5 Within thirty (30) days of notice of a Material Change,   SIEMENS’ discovery of a Material Change and with prompt 
notice to CLIENT, SIEMENS will either:  

(a)  Require an adjustment to the Performance Assurance and the Performance Guarantee as a result of the Material 
Change; or, 

(b) Where a commercially reasonable adjustment to the Performance Guarantee is unavailable, terminate both the 
Performance Assurance and the Performance Guarantee. 

4.6 A Performance Guarantee Period savings reconciliation as identified in Section 4.1 will be performed at the end of each 
Annual Period as follows: 

(a) Within ninety (90) days of the Guarantee Date, the Construction Period Savings shall be reconciled and applied 
to the calculation of the first Annual Period’s Annual Realized Savings. 

(b) At the conclusion of each Annual Period, SIEMENS will calculate the Annual Realized Savings and compare the 
calculated amount to the applicable Guaranteed Annual Savings amount. 

(c) Where the Annual Realized Savings are less than the Guaranteed Annual Savings, a Savings Shortfall shall be 
recorded for the applicable Annual Period. 
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(d) A Savings Shortfall shall be paid by SIEMENS within sixty (60) days following the CLIENT’s acceptance of the 
reconciliation and once paid SIEMENS shall have fulfilled its obligations under the Performance Guarantee for 
the applicable Annual Period.   

4.6.1 As the mutual goal of the Parties is to maximize Savings, if SIEMENS can correct a Savings Shortfall 
through an operational improvement at no expense or material inconvenience to the CLIENT and without 
future operational expenses, and the CLIENT declines to allow such operational improvement, then any 
future Savings Shortfall that the improvement would have corrected will be negated by deeming the value of 
the Savings Shortfall as Savings achieved and adding the amount of same to the Annual Realized Savings 
calculations for each Annual Period thereafter. 

4.7  The Performance Guarantee is dependent upon and is subject to the express condition that the CLIENT maintains the 
PASP during the entire Performance Guarantee Period. If the CLIENT fails to maintain, breaches, cancels or otherwise 
causes the termination of the PASP then;  (a) The Performance Guarantee shall terminate immediately and be void 
and of no force or effect; or, (b) Where termination of the Performance Guarantee acts to render the Agreement in 
violation of Applicable Law, all Guaranteed Savings thereafter shall be determined to have been achieved  and 
SIEMENS shall have been deemed to have met its Performance Guarantee obligations under this Agreement for each 
and every Annual Period thereafter without the obligation to provide the CLIENT, or any third-party as the case may be, 
with any further Annual Performance Assurance Reports.  

4.8  The payments and credits based on Savings Shortfalls, if any, are the sole remedy of the CLIENT under this 
Performance Guarantee. ANY PAYMENTS MADE OR TO BE MADE TO THE CLIENT UNDER THE TERMS OF THIS 
PERFORMANCE GUARANTEE SHALL NOT EXCEED THE PAYMENTS ACTUALLY MADE BY CLIENT TO EITHER 
SIEMENS AND/OR A THIRD-PARTY (IN THE EVENT THAT THE CLIENT HAS FINANCED THE TRANSACTION) 
FOR THE AGGREGATE OF: THE PRICE, AS DEFINED IN EXHIBIT B, ARTICLE 1.1; THE PASP PAYMENTS; THE 
MSP PAYMENTS, IF ANY; AND, IF APPLICABLE, THE CLIENT’S COST OF FINANCING THE WORK.  The 
CLIENT’s cost of financing the Work is the cost of financing calculated either: (a) On the date that the escrow account is 
funded in accordance with Exhibit B, Article 1.2; or, (b) On the Effective Contract Date if the escrow requirement is 
expressly waived by SIEMENS. 

4.9 The CLIENT represents that all existing equipment that is not installed by SIEMENS under this Agreement but is 
deemed necessary to achieve the Performance Guarantee, is in satisfactory working condition. Prior to the beginning of 
the Performance Guarantee Period, SIEMENS will have inspected all such existing equipment and reported any 
deficiencies to the CLIENT.  To the extent that the deficiencies are not remedied by the CLIENT prior to the Guarantee 
Date, the adverse effect on the ability of the Project to attain the necessary Guaranteed Savings shall be factored into 
the Annual Performance Assurance Report and, if necessary, the Performance Guarantee shall be adjusted 
accordingly. 

4.10 If the Equipment or the existing equipment is altered or moved by any person (including the CLIENT) other than 
SIEMENS or a person authorized by SIEMENS, the CLIENT shall immediately notify SIEMENS in writing, and 
SIEMENS reserves the right to perform a reacceptance test on, or if necessary a re-commissioning of, the system at 
the CLIENT’s expense in order to determine if a Material Change has occurred.  

4.11 SIEMENS will have no liability or obligation to continue providing PASP Services or any Guaranteed Savings under the 
Performance Guarantee in the event that the CLIENT fails to: 

(a)  Authorize a re-acceptance test or re-commissioning that SIEMENS reasonably deems necessary in order to 
determine if a Material Change has occurred; 

(b)  Provide access to any Facility where Work is to be performed; 

(c)  Service and maintain all Equipment in accordance with the manufacturers’ recommendations in order to prevent 
a Savings Shortfall; or, 

(d) Provide SIEMENS with accurate Facility operating information as soon as such information becomes reasonably 
available to the CLIENT, including energy usage and cost, executed preventive maintenance and repair records, 
building or equipment additions, and occupancy levels during each Annual Period.  

4.12 Unless expressly contrary to Applicable Law, should the CLIENT decide to discontinue the PASP before the end of the 
Performance Guarantee Period, the CLIENT will give SIEMENS thirty (30) days prior written notice. 
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. 

4.13 Unless expressly contrary to Applicable Law, any disputes concerning the calculation of the Annual Realized Savings or 
changes to the Contracted Baseline that are not resolved by negotiation between the Parties within thirty (30) days of 
the notice of the dispute, will be resolved by a third-party professional engineering firm which is reasonably acceptable 
to both SIEMENS and the CLIENT.  The determination of such firm will be final and binding upon CLIENT and 
SIEMENS. SIEMENS and the CLIENT will each be responsible for half of the fees of such firm.   

Article 5 
Work by SIEMENS 

5.1  SIEMENS will perform the Work expressly described in this Agreement and in any work release documents or change 
orders that are issued under this Agreement and signed by both Parties. The Work performed by SIEMENS shall be 
conducted in a workmanlike manner.  

5.2  SIEMENS shall perform the Work during its normal hours, Monday through Friday inclusive, excluding holidays, unless 
otherwise agreed herein.  The CLIENT shall make the Facility available so Work may proceed in an efficient manner. 

5.3  SIEMENS is not required to conduct safety, reacceptance or other tests, install new devices or equipment or make 
modifications to any Equipment unless expressly made a part of the Work identified in the Scope of Work and Services, 
Exhibit A. Any CLIENT request to change the scope or the nature of the Work or Services must be in the form of a 
mutually agreed change order, effective only when executed by the Parties. 

5.4   All Work Product Deliverables shall become the CLIENT’s property upon receipt by CLIENT. SIEMENS may retain file 
copies of such Work Product Deliverables. If any Instruments are provided to the CLIENT under this Agreement, any 
such Instruments shall remain SIEMENS’ property, including the Intellectual Property conceived or developed by 
SIEMENS in the Instruments.  All SIEMENS’ Pre-existing Intellectual Property that may be included in the Deliverables 
provided to the CLIENT under this Agreement shall also remain SIEMENS property including the SIEMENS Pre-
existing Intellectual Property included in the Work Product Deliverables. All Work Product Deliverables and any 
Instruments provided to the CLIENT are for Permitted Users’ use and only for the purposes disclosed to SIEMENS.  
SIEMENS hereby grants the CLIENT a royalty-free (once payments due under this Agreement are paid to SIEMENS), 
non-transferable, perpetual, nonexclusive license to use any SIEMENS Pre-existing Intellectual Property solely as 
incorporated into the Deliverables and SIEMENS’ Intellectual Property as incorporated into any Instruments provided to 
the CLIENT under this Agreement.  Under such license, and following agreement to be bound to such separate 
confidentiality provisions that may exist between the Parties, Permitted Users shall have a right to: 

(a) Use, in object code form only, the Software Products included in the Deliverables (“Software Deliverables”); 

(b) Make and retain archival and emergency copies of such Software Deliverables (subject to any confidentiality 
provisions) except if the Software Deliverable is embedded in the Equipment; and,  

(c) Use all such Deliverables and such Instruments, provided however, the Deliverables and Instruments shall not be 
used or relied upon by any parties other than Permitted Users, and such use shall be limited to the particular 
project and location for which the Deliverables are provided. All Deliverables provided to the CLIENT are for 
Permitted Users’ use only for the purposes disclosed to SIEMENS, and the CLIENT shall not transfer them to 
others or use them or permit them to be used for any extension of the Work or any other project or purpose, 
without   SIEMENS’ express written consent.  

5.4.1 Any reuse of such Deliverables or such Instruments for other projects or locations without the written 
consent of SIEMENS, or use by any party other than Permitted Users will be at Permitted Users’ risk and 
without liability to SIEMENS; and, the CLIENT shall indemnify, defend and hold SIEMENS harmless from 
any claims, losses or damages arising therefrom.  

5.4.2 In consideration of such license, CLIENT agrees not to reverse engineer any Equipment or Software    
Product to reconstruct or discover any source code, object code, firmware, underlying ideas, or algorithms 
of such Equipment or Software Product even to the extent such restriction is allowable under Applicable 
Law. 

5.4.3 Nothing contained in this Agreement shall be interpreted or construed to convey to the CLIENT the pre-
existing Intellectual Property rights of any third party incorporated into the Deliverables.  CLIENT agrees to 
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take delivery of any Software Deliverables subject to any applicable SIEMENS or third party end-user 
license agreement accompanying such Software Deliverable. 

5.5   SIEMENS shall be responsible for any portion of the Work performed by any subcontractor of SIEMENS. SIEMENS 
shall not have any responsibility, duty or authority to direct, supervise or oversee any contractor of the CLIENT or their 
work or to provide the means, methods or sequence of their work or to stop their work.   SIEMENS’ work and/or 
presence at the Facility shall not relieve others of their responsibility to the CLIENT or to others. 

5.6   SIEMENS warrants that: 

(a) Unless otherwise agreed, all Equipment shall be new and of good quality. Until one year from the date the 
Equipment is installed, all Equipment manufactured by SIEMENS or bearing its nameplate will be free from 
defects in material and workmanship arising from normal use and service. 

(b)  Labor for all Work, excluding PASP or MSP Services, is warranted to be free from defects in workmanship for 
one year after the Work is performed. PASP Services and MSP Services are warranted to be free from defects in 
workmanship for ninety (90) days after the Services are performed. 

5.7   Warranty Limitation:  

(a)  The limited warranties set forth in Section 5.6 will be void as to, and shall not apply to, any Equipment (i) 
repaired, altered or improperly installed by any person other than SIEMENS or its authorized representative; (ii) 
which the CLIENT or a third party subjects to unreasonable or improper use or storage, uses beyond rated 
conditions, operates other than per  SIEMENS or the manufacturer’s instructions, or otherwise subjects to 
improper maintenance, negligence or accident; (iii) damaged because of any use of the Equipment after the 
CLIENT has, or should have had, knowledge of any defect in the Equipment; or (iv) not manufactured, fabricated 
and assembled by SIEMENS or not bearing  SIEMENS nameplate. However, SIEMENS assigns to the CLIENT, 
without recourse, any and all assignable warranties available from any manufacturer, supplier, or subcontractor 
of such Equipment. 

(b)  Any claim under the limited warranty granted above must be made in writing to SIEMENS within thirty (30) days 
after discovery of the claimed defect unless discovered directly by SIEMENS. Such limited warranty only extends 
to the CLIENT and not to any subsequent owner of the Equipment. The CLIENT’s sole and exclusive remedy for 
any Equipment or Services not conforming with this limited warranty is limited to, at   SIEMENS’ option: (i) repair 
or replacement of defective components of covered Equipment; (ii) re-performance of the defective portion of the 
Services; or (iii) to the extent previously paid and itemized, the issuance of a credit or refund for the original 
purchase price of such defective component or portion of the Equipment or Services. 

(c)  SIEMENS shall not be required to repair or replace more than the component(s) of the Equipment or the portion 
of the Work and Services actually found to be defective.   SIEMENS’ warranty liability shall not exceed the 
purchase price of such item. Repaired or replaced Equipment or Services will be warranted hereunder only for 
the remaining portion of the original warranty period. 

5.8  THE EXPRESS LIMITED WARRANTIES PROVIDED ABOVE ARE IN LIEU OF AND EXCLUDE ALL OTHER 
WARRANTIES, STATUTORY, EXPRESS, OR IMPLIED, INCLUDING WITHOUT LIMITATION ANY WARRANTY OF 
MERCHANTABILITY OR FITNESS FOR A PARTICULAR PURPOSE, WHICH ARE HEREBY EXPRESSLY 
DISCLAIMED. THE LIMITED EXPRESS WARRANTIES AND REPRESENTATIONS SET FORTH IN THIS 
AGREEMENT MAY ONLY BE MODIFIED OR SUPPLEMENTED IN A WRITING EXECUTED BY A DULY 
AUTHORIZED SIGNATORY OF EACH PARTY. 

5.9   SIEMENS will not be responsible for the maintenance, repair or replacement of, or Services necessitated by reason of:   

(a)  Non-maintainable, non-replaceable or obsolete parts of the Equipment, including but not limited to: service 
valves, curb stops, water piping and electrical wiring, unless covered by the warranty provisions herein or 
otherwise specifically stated herein; or  

(b) The CLIENT’s or a third-party’s negligence, abuse, misuse, improper or inadequate repairs or modifications, 
improper operation, lack of operator maintenance or skill, corrosion, erosion, improper or inadequate water 
treatment, electrolytic action, chemical action, failure to comply with manufacturer’s operating and environmental 
requirements, Acts of God, or other reasons beyond  SIEMENS’ control. Unless expressly agreed in writing, 
SIEMENS is not responsible for the removal or reinstallation of replacement valves, dampers, or waterflow and 
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tamper switches with respect to pipes and ductwork, including vent or drain system. SIEMENS ASSUMES NO 
RESPONSIBILITY FOR ANY SERVICE PERFORMED ON ANY EQUIPMENT OTHER THAN THAT 
PERFORMED BY SIEMENS OR ITS AGENTS. 

5.10 In the event of accidents of any kind which involve the general public and/or private or public property directly 
caused by Siemens in the performance of Work, SIEMENS shall immediately notify the Innovation Director of the 
Village and shall provide a full accounting of all details of the accident.  SIEMENS shall furnish the Village with 
copies of all reports of such accidents promptly after the occurrence of the event in accordance with the Article 
5.10.  

Article 6  
CLIENT Responsibilities  

6.1  The CLIENT, without cost to SIEMENS, shall: 

(a)  Designate a contact person with authority to make decisions for the CLIENT regarding the Work and provide 
SIEMENS with information sufficient to contact such person in an emergency; 

(b) Coordinate the work of contractors under CLIENT’s sole control so as not to disrupt the Work and Services 
proceeding in an efficient manner; 

(c)  Provide or arrange for 24 hour, 7 day per week access and make all reasonable provisions for SIEMENS to enter 
any Facility where Work is to be performed so that Work may proceed in an efficient manner; 

(d)  Permit SIEMENS to control and/or operate all building controls, systems, apparatus, equipment and machinery 
necessary to perform the Work; 

(e)  Furnish SIEMENS with blueprints, surveys, legal descriptions, waste management plans and all other available 
information pertinent to the Work and any Facility where the Work is to be performed as may be reasonably 
requested by SIEMENS. Such plans and blueprints, along with an executed copy of this Agreement, with its 
Exhibits, shall be kept and maintained in CLIENT’s files for a period of fifteen (15) years from the Effective 
Contract Date; 

(f) Furnish SIEMENS with all approvals, permits and consents from government authorities and others as may be 
required for performance of the Work, except for those SIEMENS has expressly agreed in writing to obtain; 

(g)  [Intentionally Omitted]; 

(h) Comply with Applicable Law and provide any notices required to be given to any government authorities in 
connection with the Work, except such notices SIEMENS has expressly agreed in writing to give; 

(i) Provide SIEMENS with legally required materials and information (including but not limited to Material Safety 
Data Sheets) related to all Hazardous Materials located at any Facility where the Work is to be performed; 

(j)  Furnish SIEMENS with any contingency plans, safety programs and other policies, plans or programs related to 
any Facility where the Work is to be performed; 

(k)  Operate, service and maintain all Equipment according to the manufacturer’s recommendations including those 
set forth in the manufacturer’s operating manuals or instructions, as well as all requirements of Applicable Law or 
of authorities having jurisdiction. The CLIENT shall furnish all needed servicing and parts for said FIMs, which 
parts shall become part of the FIMs. Such Equipment shall be operated only in the specified operating 
environment, which shall be supplied by the CLIENT, including without limitation: (1) suitable electrical service, 
including clean, stable, properly conditioned power, to all Equipment; (2) telephone lines, capacity and 
connectivity as required by such Equipment; and (3) heat, light, air conditioning or other environmental controls, 
and other utilities in accordance with the specifications for the Equipment; 

(l) Promptly notify SIEMENS of any unusual operating conditions, hours of usage, system malfunctions, installed 
equipment or building alterations that may affect the Equipment or energy usage or any Services; and, 

(m) If applicable, provide and pay for a dedicated voice grade dial-up phone line, or a mutually agreed 
communication method, and install a terminal block, or an equivalent communication mechanism, in a mutually 
agreed upon location. All on-line service Equipment (excluding the phone line) will remain the property of 
SIEMENS unless otherwise stated herein. 
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6.2  Unless contrary to Applicable Law, the CLIENT acknowledges that the technical and pricing information contained in 
this Agreement is confidential and proprietary to SIEMENS and agrees not to disclose it or otherwise make it available 
to others without SIEMENS’ express written consent. 

6.3  The CLIENT acknowledges that it is now and shall at all times remain in control of the Facility. Except as expressly 
provided herein, SIEMENS shall not be responsible for the adequacy of the health or safety programs or precautions 
related to the CLIENT’s activities or operations, the CLIENT’s other contractor(s), the work of any other person or entity, 
or Facility conditions. SIEMENS shall not be responsible for inspecting, observing, reporting or correcting health or 
safety conditions or deficiencies of the CLIENT or others at the Facility. So as not to discourage SIEMENS from 
voluntarily addressing health or safety issues while at the Facility, in the event SIEMENS does address such issues by 
making observations, reports, suggestions or otherwise, the CLIENT shall not hold, or attempt to hold, SIEMENS liable 
or responsible on account thereof. 

Article 7 
Changes and Delays 

7.1  As the Work is performed, Applicable Law or conditions may change, or circumstances outside  SIEMENS’ reasonable 
control may develop, which would require SIEMENS to expend additional costs, effort or time to complete the Work, in 
which case SIEMENS will notify the CLIENT and an equitable adjustment will be made to  SIEMENS’ compensation 
and the time for performance. In the event such changes require the Work to be suspended or terminated, SIEMENS 
shall be compensated for Work previously performed and for costs reasonably incurred in connection with the 
suspension or termination. 

7.2 Either party may request additions, deletions, modifications or changes to the Work. Any such requests shall only 
become effective upon execution of a written agreement by authorized representatives of both Parties. 

7.3 The CLIENT believes that the Services and Work are fully defined in the Agreement and Exhibits and that change 
orders will not be necessary. However, in the event that a change order is required, SIEMENS shall review the scope of 
work to be performed under the Agreement to suggest alternatives that can be implemented to offset the cost increase 
of any necessary changes without sacrificing the quality and/or scope of the Agreement specifications. All change 
orders and alternative suggestions must be approved by the Village prior to execution.  A written change order must be 
issued by the Village Manager prior to commencing any additional work covered by such order. Work performed 
without proper authorization shall be at SIEMENS’ sole risk and expense. 

7.4  All change orders which authorize a net increase or decrease in the cost of the contract of $10,000 or more, or in the 
time of completion by 30 days or more, require a written determination supporting the change, executed first by 
SIEMENS, then by the Board of Trustees of the CLIENT, or its authorized representative.  Requests for change orders 
must state that the circumstances said to necessitate the change were not reasonably foreseeable at the time the 
contract was signed and were not within the contemplation of the contract as signed. 

7.5  SIEMENS may, with the CLIENT’s consent, which will not be unreasonably withheld, substitute alternative parts, goods 
or equipment in the performance of the Work, provided that any such substitution shall be of an equal or better quality. 

7.6 Neither CLIENT nor SIEMENS shall not be responsible for loss, delay, injury, damage or failure of performance that 
may be caused by circumstances beyond its control (excluding payment obligations), including but not restricted to acts 
or omissions by the CLIENT or its employees, agents or contractors, Acts of God, war, civil commotion, acts or 
omissions of government authorities, fire, theft, corrosion, flood, water damage, lightning, freeze-ups, strikes, lockouts, 
differences with workmen, riots, explosions, quarantine restrictions, delays in transportation, or shortage of vehicles, 
fuel, labor or materials. In the event of such delay or failure, the time for performance shall be extended by a period 
equal to the time lost. Additionally, Siemens shall be entitled to a reasonable recovery period.  If any such delay 
exceeds sixty (60) days, SIEMENS may terminate this Agreement upon three (3) days notice to the CLIENT and the 
CLIENT shall promptly pay SIEMENS for the allocable portion of the Work completed, for any costs and expenses of 
termination, and for any loss or damage incurred with respect to materials, equipment, tools and machinery, including 
reasonable overhead and profit. 

Article 8 
Compensation 

8.1  The aggregate amount paid by CLIENT provides for and is solely in consideration of the Scope of Work and Services 
described in Exhibit A, and is detailed in Exhibit B. 
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8.2  SIEMENS will invoice the CLIENT in accordance with the schedules set forth in Exhibit B.  Unless otherwise agreed in 
writing, invoices are due and payable upon receipt by the CLIENT. If the CLIENT disagrees with any portion of an 
invoice, it shall notify SIEMENS in writing of the amount in dispute and the reason for its disagreement within 21 days of 
receipt of the invoice, and shall pay the portion not in dispute. 

8.3  SIEMENS may suspend or terminate the Work or Services at any time if payment is not received when due.  In such 
event, SIEMENS shall be entitled to compensation for the Work or Services previously performed and for costs 
reasonably incurred in connection with the suspension or termination. 

8.4  On amounts not paid within thirty (30) days of invoice date, the CLIENT shall pay interest from invoice date until 
payment is received at the lesser of 12% per annum or the maximum rate allowed by law. The CLIENT shall reimburse 
SIEMENS for  SIEMENS’ costs and expenses (including reasonable attorney and witness fees) incurred for collection 
under this Agreement. 

8.5  Except to the extent expressly agreed herein,  SIEMENS’ fees do not include any taxes, excises, fees, duties or other 
government charges related to the Work or Services.  The CLIENT shall pay such amounts or reimburse SIEMENS for 
any such amounts SIEMENS pays to the extent such charges are lawfully due and payable by CLIENT and have been 
paid or incurred by SIEMENS in furtherance thereof. If the CLIENT claims that the Work or Services is subject to a tax 
exemption or direct payment permit, it shall provide SIEMENS with a valid exemption certificate or permit and, unless 
specifically prohibited by law, shall indemnify, defend and hold SIEMENS harmless from any taxes, costs and penalties 
arising out of the use or acceptance of same.  

8.6 All other work or services requested by the CLIENT, including but not limited to the following, shall be separately billed 
or surcharged on a time and materials basis:  

(a)  Emergency services, if inspection does not reveal any deficiency covered by the Scope of Work and Services, 
Exhibit A;  

(b)  Work and/or services performed at times other than during  SIEMENS’ normal working hours, unless otherwise 
agreed to in Exhibit A; or  

(c)    Work and/or services performed on equipment not covered by the Scope of Work and Services, Exhibit A. 

Article 9 
Acceptance 

9.1 When SIEMENS believes that all or an independent definable phase or portion of the Work is Substantially Complete, 
SIEMENS will submit a Certificate of Substantial Completion to the CLIENT which shall be subject to the following:  

(a) If the CLIENT concurs that the described portion of the Work as performed is Substantially Complete, the 
CLIENT will sign the Certificate of Substantial Completion and return it to SIEMENS;  

(b) A Certificate of Substantial Completion may include, as an attachment to it, an Outstanding Items List prepared 
by SIEMENS;  

(c) If the CLIENT does not concur that the Work is Substantially Complete, then, within thirty (30) business days of 
receiving the Certificate of Substantial Completion, the CLIENT shall notify SIEMENS in writing of the reasons it 
believes the Work is not Substantially Complete; 

(d) If SIEMENS disagrees with the CLIENT as to whether the Work is Substantially Complete, SIEMENS shall notify 
the CLIENT of a dispute and such dispute shall be resolved in accordance with Section 9.3 herein;  

(e) If, within five (5) business days of receiving the Certificate of Substantial Completion the CLIENT fails to sign the 
Certificate, and within the same period the CLIENT’s Representative does not deliver to SIEMENS a written 
notice of the reasons the CLIENT believes that the Work is not Substantially Complete, then in the mutual 
interests of the Project proceeding in a timely manner, the CLIENT will be deemed to have agreed to, signed and 
returned the Certificate of Substantial Completion.  

9.2 After the CLIENT signs and returns, or is deemed to have signed and returned to SIEMENS all of the Certificates of 
Substantial Completion relating to the Work, and after SIEMENS corrects and completes all of the items on all of the 
Outstanding Items Lists, if any, SIEMENS will submit to the CLIENT a Certificate of Final Completion which shall be 
subject to the following: 
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(a) If the CLIENT concurs that all of the items on all of the Outstanding Items Lists have been completed or 
corrected, the CLIENT will indicate its final acceptance of the Work by signing the Certificate of Final Completion 
and returning it to SIEMENS;  

(b)  If the CLIENT does not concur that all of the items on all of the Outstanding Items Lists have been completed or 
corrected, then the CLIENT shall, within thirty (30) business days of receiving the Certificate of Final Completion, 
identify the items that, it believes, were not completed or corrected;  

(c)  If SIEMENS disagrees that the items identified by the CLIENT have not been completed or corrected, SIEMENS 
shall notify the CLIENT of a dispute and such dispute shall be resolved in accordance with section 9.3 herein;  

(d)   If, within five (5) business days of receiving a Certificate of Final Completion, the CLIENT fails to sign that 
Certificate, and, within the same period the CLIENT’s Representative does not deliver to SIEMENS a written 
notice identifying the items on the Outstanding Items List(s) that, the CLIENT believes, were not completed or 
corrected, then the CLIENT will be deemed to have agreed to and signed and returned the Certificate of Final 
Completion. 

9.3 Any disputes concerning the Substantial Completion or the Final Completion of the Work will be resolved by submitting 
the issue to a third party professional engineering firm and which is reasonably acceptable to both SIEMENS and the 
CLIENT. The determination of this firm with respect to Final Completion or Substantial Completion will be final and 
binding upon the Parties. SIEMENS and the CLIENT shall share equally the costs or fees for such firm in connection 
with such dispute resolution process. 

Article 10 
Insurance and Allocation of Risk 

10.1 SIEMENS shall maintain, at  SIEMENS’ expense, the following insurances while performing the Work and shall add the 
CLIENT as an “Additional Insured” to each policy that is referenced in subsections (c) through and including (e) hereof: 

(a)  Workers’ Compensation at the statutory amounts and limits as prescribed by Applicable Law. 

(b)  Employer’s Liability insurance (and, where applicable, Stop Gap extended protection endorsement) limits of 
liability shall be: 

• $1,000,000 per occurrence 
• $1,000,000 Disease Policy 
• $1,000,000 Each Employee 

(c)  SIEMENS shall carry, in the Occurrence Coverage Form, Comprehensive General Liability or Commercial 
General Liability, insurance covering  SIEMENS’ operations and providing insurance for bodily injury and property 
damage with limits of liability stated below and including coverage for: 

• Products and Completed Operations 
• Contractual Liability insuring the obligations assumed  by SIEMENS in this Agreement 
• Broad Form Property Damage (including Completed Operations) 
• Explosion, Collapse and Underground Hazards 
• Personal Injury Liability: 

  — Limits of liability shall be $1,000,000 per occurrence/aggregate 

(d) SIEMENS shall carry Automobile Liability Insurance in the Occurrence Coverage Form covering all owned, hired 
and non-owned automobiles and trucks used by or on behalf of SIEMENS providing insurance for bodily injury 
liability and property damage liability for the limits of: 

• $1,000,000 per occurrence/aggregate 
(e)  SIEMENS shall carry Excess Liability Insurance in the Occurrence Coverage Form with limits of: 

• $5,000,000 per occurrence/aggregate 
 
10.2 The CLIENT will either maintain at its own expense, or self-insure for the equivalent risks, property insurance written on 

a builder’s “all-risk” or equivalent policy form in an amount no less than the Price identified in Exhibit B, Article 1.1, plus 
the value of subsequent modifications and cost of materials supplied or installed by others, on a replacement cost basis 
without optional deductibles. Such property insurance shall be maintained, unless otherwise provided in the Contract 
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Documents or otherwise agreed in writing by SIEMENS, until final payment has been made to SIEMENS or no person 
or entity other than the CLIENT has an insurable interest in the property, whichever is later. The policy form shall 
include without limitation, insurance against the perils of fire (with extended coverage) and physical loss or damage 
including, without duplication of coverage, theft, vandalism, malicious mischief, collapse, earthquake, flood, windstorm, 
falsework, testing and start-up, rebuilding and debris removal including demolition occasioned by enforcement of any 
applicable legal requirements, and shall cover reasonable compensation for SIEMENS’ services and expenses 
required as result of such insured loss. If the insurance requires deductibles or retentions, the CLIENT shall pay costs 
not covered because of such deductibles or retentions. This insurance shall cover portions of the Work off the Facility, 
and also portions of the Work in transit. Partial occupancy or use shall not commence unless the insurance company 
providing this insurance has consented to such partial occupancy or use by endorsement for otherwise. The CLIENT 
shall purchase and maintain boiler and machinery insurance which shall specifically cover such insured objects during 
installation and until Acceptance by the CLIENT. The insurance required by this section shall include the interests of the 
CLIENT, SIEMENS, subcontractor and sub-subcontractor in the Work. SIEMENS shall be included as an additional 
insured on each such insurance coverage. The CLIENT and SIEMENS waive all rights against each other and any of 
their subcontractors, sub-subcontractors, agents and employees for damages caused by fire or other causes of loss to 
the extent covered by the insurance required by this section and for any other property insurance applicable to the 
Work, except such rights as they have to proceeds of such insurance held by the CLIENT as fiduciary. A waiver of 
subrogation shall be effective as to a person or entity even though that person or entity would otherwise have duty of 
indemnification, contractual or otherwise, did not pay the insurance premium directly or indirectly, and whether or not 
the person or entity had an insurable interest in the property damaged. Insurance certificates shall be furnished upon 
request. 

10.3  Title and risk of loss of materials and Equipment furnished by SIEMENS shall pass to the CLIENT upon their delivery to 
the Facility, and the CLIENT shall be responsible for protecting them against theft and damage.  

10.4  SIEMENS will indemnify the CLIENT from and against losses, claims, expenses and damages (including reasonable 
attorney’s fees) for personal injury or physical damage to property (collectively “Damages”). Such indemnification shall 
be solely to the extent the Damages are caused by or arise directly from SIEMENS or its employees’, consultants' or 
agents' negligent acts or omissions or willful misconduct in connection with SIEMENS’ performance of the Work or 
Services.  SIEMENS’ obligations under this indemnity shall not extend to Damages arising out of or in any way 
attributable to the negligence of the CLIENT or its agents, contractors or employees. SIEMENS reserves the right to 
control the defense and settlement of any claim for which SIEMENS has an obligation to indemnify hereunder. 
UNLESS CONTRARY TO APPLICABLE LAW, IN NO EVENT SHALL THE CLIENT OR SIEMENS BE LIABLE UNDER 
THIS INDEMNITY OR OTHERWISE UNDER THIS AGREEMENT FOR SPECIAL, INDIRECT, INCIDENTAL, 
PUNITIVE, EXEMPLARY OR CONSEQUENTIAL DAMAGES, INCLUDING COMMERCIAL LOSS, LOSS OF USE, OR 
LOST PROFITS, HOWEVER CAUSED, EVEN IF SIEMENS OR THE CLIENT HAVE BEEN ADVISED OF THE 
POSSIBILITY OF SUCH DAMAGES AND, IN ANY EVENT, UNLESS CONTRARY TO APPLICABLE LAW,  SIEMENS’ 
AGGREGATE LIABILITY FOR ANY AND ALL CLAIMS, LOSSES OR EXPENSES ARISING OUT OF THIS 
AGREEMENT, OR OUT OF ANY GOODS OR SERVICES FURNISHED UNDER THIS AGREEMENT, WHETHER 
BASED IN CONTRACT, NEGLIGENCE, STRICT LIABILITY, AGENCY, WARRANTY, TRESPASS, INDEMNITY OR 
ANY OTHER THEORY OF LIABILITY, SHALL BE LIMITED TO THE LESSER OF $1,500,000 OR THE TOTAL 
COMPENSATION RECEIVED BY SIEMENS FROM THE CLIENT UNDER THIS AGREEMENT.  The preceding limit 
shall not apply to the CLIENT’s remedy under the Performance Guarantee as such is limited by Section 4.8. 

10.5  As to Patents and Copyrights: 

(a)  SIEMENS will, at its own expense, defend or at its option settle any suit or proceeding brought against the 
CLIENT in so far as it is based on an allegation that any Work (including parts thereof), or use thereof for its 
intended purpose, constitutes an infringement of any United States patent or copyright, if SIEMENS is promptly 
provided notice and given authority, information, and assistance in a timely manner for the defense of said suit or 
proceeding.  SIEMENS will pay the damages and costs awarded in any suit or proceeding so defended.  
SIEMENS will not be responsible for any settlement of such suit or proceeding made without its prior written 
consent.  In case the Work, or any part thereof, as a result of any suit or proceeding so defended is held to 
constitute infringement or its use by the CLIENT is enjoined, SIEMENS will, at its option and its own expense, 
either:  (i) procure for the CLIENT the right to continue using said Work; (ii) replace it with substantially equivalent 
non-infringing Work; or (iii) modify the Work so it becomes non-infringing. 
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(b) SIEMENS will have no duty or obligation to the CLIENT under Section 10.5(a) to the extent that the Work is: (i) 
supplied according to the CLIENT’s design or instructions, wherein compliance therewith has caused SIEMENS 
to deviate from its normal course of performance; (ii) modified by the CLIENT or its contractors after delivery; or, 
(iii) combined by the CLIENT or its contractors with items not furnished hereunder, and by reason of said design, 
instruction, modification, or combination, a suit is brought against the CLIENT.  If by reason of such design, 
instruction, modification or combination, a suit or proceeding is brought against SIEMENS, unless expressly 
prohibited by law, the CLIENT shall protect SIEMENS in the same manner and to the same extent that SIEMENS 
has agreed to protect the CLIENT under the provisions of Section 10.5(a) above. 

(c) THIS SECTION 10.5 IS AN EXCLUSIVE STATEMENT OF ALL THE DUTIES OF THE PARTIES RELATING TO 
PATENTS AND COPYRIGHTS, AND DIRECT OR CONTRIBUTORY PATENT OR COPYRIGHT AND OF ALL 
THE REMEDIES OF THE CLIENT RELATING TO ANY CLAIMS, SUITS, OR PROCEEDINGS INVOLVING 
PATENTS AND COPYRIGHTS.  Compliance with Section 10.5 as provided herein shall constitute fulfillment of 
all liabilities of the Parties under the Agreement with respect to the intellectual property indemnification. 

10.6  The Parties acknowledge that the price for which SIEMENS has agreed to perform the Work and obligations under this 
Agreement was calculated based upon the foregoing allocations of risk, and that each Party has expressly relied on 
and would not have entered into this Agreement but for such allocations of risk. 

10.7  SIEMENS shall exercise all necessary caution to protect all public and private property from  injury or damage caused 
by the operations of SIEMENS, during the provision of Services and  completion of Work.  SIEMENS shall comply with 
all applicable safety standards. Should SIEMENS or its representatives damage property of the Village or that of other 
persons, the repair or replacement shall be the responsibility of SIEMENS.  

10.8  SIEMENS shall provide for review a certified copy of the policy (s) to the Village upon reasonable advance written 
request which review shall take place at the corporate offices of Siemens Corporation in Iselin, New Jersey.  The 
policy(s) shall provide, in the event the insurance should be canceled, such cancellation shall not be effective until thirty 
(30) days after the Village has received written notice from the insurance company(s).  Such notice shall be mailed to 
the Village in care of the Innovation Director, in compliance with the notice provisions of this Agreement. SIEMENS will 
utilize only an insurance company having at least an “A” Policyholders Rating as listed in the most recently published 
“Alfred M. Best and Company Insurance Guide”. 

Article 11 
Hazardous Materials Provisions 

11.1 The Work does not include directly or indirectly performing or arranging for the detection, testing, handling, storage, 
removal, treatment, transportation, disposal, monitoring, abatement or remediation of any contamination of any Facility 
at which Work is performed and any soil or groundwater at the Facility by petroleum or petroleum products (collectively 
called “Oil"), asbestos, PCBs or hazardous, toxic, radioactive or infectious substances, including any substances 
regulated under RCRA, CERCLA or any other Applicable Law (collectively called “Hazardous Materials"), including 
without limitation: ionization smoke detectors, ballasts, mercury bulb thermostats, used oil, contaminated filters, 
contaminated absorbents, and refrigerant. Except as expressly disclosed pursuant to Section 11.2, the CLIENT 
represents and warrants that, to the best of its knowledge following due inquiry, there are no Hazardous Materials or Oil 
present where the Work is to be performed. SIEMENS will notify the CLIENT immediately if it discovers or reasonably 
suspects the presence of any previously undisclosed Oil or Hazardous Material. All Services have been priced and 
agreed to by SIEMENS in reliance on the CLIENT’s representations as set forth in this Article. The discovery or 
reasonable suspicion of Hazardous Materials or hazardous conditions at a Facility where SIEMENS is to perform Work, 
or of contamination of the Facility by Oil or Hazardous Materials not previously disclosed pursuant to Section 11.2, shall 
entitle SIEMENS to suspend the Work immediately, subject to mutual agreement of terms and conditions applicable to 
any further Work, or to terminate the Work and to be paid for Work previously performed. 

11.2 The CLIENT warrants that, prior to the execution of the Agreement, it notified SIEMENS in writing of any and all Oil or 
Hazardous Materials, to the best of its knowledge following due inquiry, known to be present, potentially present or 
likely to become present at the Facility and provided a copy of any Facility safety policies and information, including but 
not limited to lock-out and tag procedures, chemical hygiene plan, material safety data sheets, and other items covered 
or required to be disclosed or maintained by Applicable Law. 

11.3  Regardless of whether Oil or Hazardous Material was disclosed pursuant to Section 11.2, the CLIENT shall be solely 
responsible for properly testing, abating, encapsulating, removing, disposing, remedying or neutralizing such Oil or 
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Hazardous Materials, and for the costs thereof. Even if an appropriate change order has been entered into pursuant to 
Section 11.1, SIEMENS shall have the right to stop the Work until the Facility is free from Oil or Hazardous Materials. In 
such event, SIEMENS will receive an equitable extension of time to complete the Work, and compensation for delays 
caused by Oil or Hazardous Materials remediation. In no event shall SIEMENS be required or construed to take title, 
ownership or responsibility for such Oil or Hazardous Materials. The CLIENT shall sign any required waste manifests in 
conformance with all government regulations, listing the CLIENT as the generator of the waste. If someone other than 
the CLIENT is the generator of the waste, the CLIENT shall arrange for such other person to sign such manifests. 

11.4  Except where expressly prohibited by Applicable Law, for separate consideration of $10 and other good and valuable 
consideration, the receipt and adequacy of which are hereby acknowledged, the CLIENT shall indemnify, defend and 
hold SIEMENS harmless from and against any damages, losses, costs, liabilities or expenses (including attorneys’ 
fees) arising out of any Oil or Hazardous Materials or from the CLIENT’s breach of, or failure to perform its obligations 
under this Article. 

11.5 For purposes of this Article 11, in the context of the phrase “to the best of its knowledge following due inquiry”; 
“knowledge” means actual awareness of the facts by the CLIENT’s directors, officers, employees or agents, or the 
presence of relevant information contained in the CLIENT’s books or records; and, “due inquiry” means inquiry of those 
persons under the CLIENT’s control who should have knowledge of the subject matter of such inquiry. 

Article 12 
Miscellaneous Provisions 
12.1  Notices between the Parties shall be in writing and shall be hand-delivered or sent by certified mail, express courier, or 

acknowledged telefax properly addressed to the appropriate party. Any such notice shall be deemed to have been 
received when delivered in-person or when sent by telefax, or five (5) business days subsequent to deposit in the U.S. 
mails, or one (1) day after deposit with express courier. Notices to be sent to the CIENT using address and contact 
information for it shall be as provided on page 2 of the Agreement. 

12.2  Neither the CLIENT nor SIEMENS shall assign or transfer any rights or obligations under this Agreement, except that 
either party may assign this Agreement to its affiliates and SIEMENS may use subcontractors in the performance of the 
Work or Services. Nothing contained in this Agreement shall be construed to give any rights or benefits to anyone other 
than the CLIENT and SIEMENS without the express written consent of both Parties. 

12.3  This Agreement shall be governed by and construed in accordance with the laws of the state or commonwealth within 
which the Facilities are located.  

12.4  This Agreement and all provisions of this Agreement allocating responsibility or liability between the Parties shall 
survive the completion of the Work, the Services, and the termination of this Agreement. 

12.5 Unless contrary to Applicable Law and with the exception of disputes arising under Article 4 or Article 9, all disputes not 
resolved by negotiation between the Parties shall be resolved in accordance with the Commercial Rules of the 
American Arbitration Association in effect at that time, except as modified herein. All disputes shall be decided by a 
single arbitrator. A decision shall be rendered by the arbitrator no later than nine months after the demand for arbitration 
is filed, and the arbitrator shall state in writing the factual and legal basis for the award. No discovery shall be permitted. 
The arbitrator shall issue a scheduling order that shall not be modified except by the mutual agreement of the Parties. 
Except as provided in Article 8.4, the arbitrator shall have no authority to award, and shall not award, attorneys’ fees.  
Judgment may be entered upon the award in the highest state or federal court having jurisdiction over the matter.   

12.6  SIEMENS’ performance of the Work and Services is expressly conditioned on the Parties assenting to all of the terms 
of this Agreement, notwithstanding any different or additional terms contained in any writing at any time submitted or to 
be submitted by a Party to the other Party relating to the Work or Services, even if signed by the Parties, unless the 
written statement expressly indicates that such terms supersede the terms of this Agreement 

12.7  Any provision of this Agreement found to be invalid, unlawful or unenforceable by a court of law shall be ineffective to 
the extent of such invalidity, and deemed severed herefrom, without invalidating the remainder of this Agreement. All 
other provisions hereof shall remain in full force and effect. 

12.8 The waiver by a party of any breach by the other party of any term, covenant or condition hereof shall not operate as a 
waiver of any subsequent breach hereof. No waiver shall operate or be effective unless made in writing and executed 
by the party to be bound thereby. 
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12.9  In the event that Applicable Law or the CLIENT requires that SIEMENS procure a performance bond and/or a payment 
bond, SIEMENS shall provide a performance and payment bond in the amount of $3,059,554.00.  The performance 
and payment bond will solely apply to the Work performed during the Construction Period and to the required statutory 
lien filing period thereafter. The performance and payment bond will not apply to any of the obligations included in the 
Performance Assurance, Exhibit C.  Furthermore, the CLIENT’s funding source may be named as “Co-Obligee” on the 
performance bond if so requested by the CLIENT.  

12.10 In the event that Applicable Law or the CLIENT requires that SIEMENS procure a performance bond and/or a 
payment bond,” and replacing it with the following: SIEMENS will be required to submit an acceptable performance and 
payment bond for 100% of the contract amount of work to be completed, in the amount of $3,059,554.00.  If at the end 
of the completed project SIEMENS has suitably performed and has fulfilled the terms of the  Agreement, the 
Innovation Director will, upon request, issue to SIEMENS and the bonding  company a release from all liability under 
the terms of the issued performance and payment bonds.  Issuance of this release will not relieve SIEMENS, its 
Subcontractors, or their insurance carriers from satisfactorily resolving any and all liability and/or damage claims 
incurred during the full term of the Agreement. 

12.11 SIEMENS shall maintain books, records, documents and other evidence directly pertinent  to performance of the 
work under this Agreement as may be required by and consistent with generally accepted accounting standards in 
accordance with the American Institute of Certified Public Accountants Professional Standards. SIEMENS shall also 
maintain the financial information and data used by SIEMENS in the preparation or support of any cost submissions 
required under this Agreement. The CLIENT or any of its duly authorized representatives shall have access to the non-
proprietary books, records, documents, and other evidence for purposes of inspection, audit, and copying as may be 
legally required.  SIEMENS agrees to the disclosure of all non-proprietary information and reports resulting from access 
to records pursuant to the subsection above, as may be legally required.  Records covered herein shall be 
maintained and non-proprietary records made available during performance of the Services or the Work under this 
Agreement and until three years from the date of final audit for the project. 

Article 13 
Maintenance Services Program  

13.1 If applicable, the scope of Services provided by SIEMENS for the Maintenance Services Program is stated in Exhibit A. 

13.2 The CLIENT represents that all equipment not installed by SIEMENS under this Agreement and subject to a MSP is in 
satisfactory working condition. SIEMENS will have inspected all such equipment within the first thirty (30) days of MSP 
commencement or no later than the first scheduled inspection. Testing and inspection will not be deemed to be 
complete until all such equipment has been so tested and inspected.  

13.3 If the equipment is altered or moved by any person, including the CLIENT, other than SIEMENS or a person authorized 
by SIEMENS, the CLIENT shall immediately notify SIEMENS in writing, and SIEMENS reserves the right to perform a 
reacceptance test on, or if necessary a re-commissioning of, the system at the CLIENT’s expense.  

13.4 If SIEMENS reasonably determines as a result of such inspection and/or testing that any equipment requires repair or 
replacement, the CLIENT will be so notified and shall take corrective action within thirty (30) days, or such equipment 
shall be removed from coverage hereunder without further action by the Parties. SIEMENS is not liable or responsible 
for the continued testing, maintenance, repair, replacement or operating capabilities of any portion of the equipment 
until it has been inspected and/or tested and has been, if necessary, restored to an acceptable initial condition at the 
CLIENT’s sole expense. Any services provided by SIEMENS in the course of such restoration will be separately 
charged on a time and materials basis, and not included in fees paid hereunder. If individual items of equipment cannot, 
in  SIEMENS’ sole determination, be properly repaired or replaced due to age, obsolescence, lack of availability of 
refrigerant gas, halon gas, necessary parts, materials, compatibility or otherwise, or as a result of excessive wear or 
deterioration, SIEMENS may, within ten (10) days of such inspection, give written notice that it is withdrawing such 
items from coverage under the MSP and adjust the MSP payments due hereunder accordingly.  

13.5 If the removal of equipment from coverage would compromise or impair the integrity of the Work, Services or 
compliance with law of any system, then SIEMENS will provide a written statement thereof for execution by the 
CLIENT. The CLIENT’s failure to execute such statement within ten (10) days will void the MSP and release SIEMENS 
from any further obligations with respect to the MSP. 
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13.6 If the MSP scope of Services provides for equipment maintenance, repairs and/or replacements of equipment by 
SIEMENS, those Services are limited to restoring the proper working condition of such equipment. SIEMENS will not 
be obligated to provide replacement equipment that represents significant capital improvement compared to the 
original. Exchanged components become the property of SIEMENS, except Hazardous Materials, which under all 
circumstances remain the property and responsibility of the CLIENT. 

13.7 Neither party shall  at any time, either directly or indirectly, disclose, use or communicate or attempt to disclose, use or 
communicate to any person, firm, or corporation any Confidential Information belonging to the other party.  Confidential 
Information is any proprietary, business, financial, technical or operational information of SIEMENS or the CLIENT.  
The party receiving Confidential Information (“Receiving Party”) of the other (“Disclosing Party”) shall not, and shall 
cause its employees or agents not to, use Confidential Information for any purpose except as necessary to implement, 
perform or enforce this Agreement.   SIEMENS and the CLIENT shall treat such Confidential Information at all times as 
confidential.  Siemens and the CLIENT acknowledge that the disclosure of any Confidential Information without the 
Disclosing Party’s express authorization would be harmful and damaging to the Disclosing Party’s interests. 

 Each party may disclose Confidential Information to the other party.  For such Confidential Information to be subject to 
the terms of this Agreement, it must be conspicuously marked by the Disclosing Party as “Confidential,” “Proprietary,” 
“Restricted,” or other similar marking.  Verbal or visual disclosures shall be deemed Confidential Information from the 
date of the disclosure provided that:  (i) it is indicated at the time of the disclosure that the information is confidential or 
proprietary; and (ii) within thirty (30) calendar days of the date of the disclosure, the essence of the oral or visual 
disclosure is reduced to writing, marked in accordance with this Section and transmitted to the Receiving Party. 
Compilations of resident names and addresses, resident lists, resident information reports, any other resident 
information and CLIENT financial information that is provided by the CLIENT to Siemens under this Agreement shall be 
deemed Confidential Information.  Each Receiving Party will use Confidential Information only in connection with the 
business purpose of the Letter and for no other purpose.  

 The Receiving Party will use the same reasonable efforts to protect the Confidential Information of Disclosing Party as it 
uses to protect its own proprietary information and data.  Prior to disclosing the Confidential Information to its 
employees or agents in the course of the performance of the Agreement, Receiving Party shall inform them of the 
confidential nature of the Confidential Information and require them to abide by the terms of this Agreement.  Receiving 
Party will promptly notify Disclosing Party if Receiving Party discovers any improper use or disclosure of Confidential 
Information and will promptly commence all reasonable efforts to investigate and correct the causes of such improper 
use or disclosure. 

 Confidential Information will not include any information or data if the Receiving Party can show that such information: 
(1) was or becomes generally available to the public through no breach of this Letter by receiving party; (2) was 
rightfully in the receiving party’s possession prior to receipt from the disclosing party; (3) becomes rightfully available to 
the receiving party from a source other than the Disclosing Party who is free to lawfully disclose such information to the 
Receiving Party; (4) is approved for release by written agreement of the Disclosing Party; or (5) is independently 
developed by the Receiving Party, as evidenced by written records, without the use of the Disclosing Party’s 
Confidential Information.  Confidential Information shall not be deemed to be in the public domain merely because any 
part of the Confidential Information is embodied in general disclosures or because individual features, components or 
combinations thereof are known or become known to the public.   

 In the event the Receiving Party is required by a court or federal, state or local agency to disclose Confidential 
Information, such Receiving Party shall promptly notify the Disclosing Party of such order so that the Disclosing Party 
may seek a protective order or take any other action as it deems appropriate.  In such circumstances, the Receiving 
Party shall exercise all reasonable efforts to disclose only the minimal amount of Confidential Information required to 
satisfy such order.  

 Notwithstanding anything herein to the contrary, in the event that the CLIENT has in its possession and receives a 
request under the Illinois Freedom of Information Act (5 ILCS 140/1 et seq.) (“the Act”), or similar law for the disclosure 
of information that Siemens has designated as confidential, trade secret or proprietary the CLIENT shall notify Siemens 
of such request and cooperate with Siemens in opposing such request.   

Article 14 

Regulatory Provisions 
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 By signing this Agreement, SIEMENS acknowledges the following statutory requirements and certifies the following: 

 

14.1 SIEMENS at all times during the term of this contract shall observe and abide by all Federal, State, and local laws which 
are in any way applicable to the conduct of the work and shall comply with all decrees and order of courts of competent 
jurisdiction. 

14.2 SIEMENS shall comply fully and completely with any and all applicable State and Federal statutes, rules and 
regulations as they relate with hiring, wages, and any other applicable conditions of employment as further detailed in 
these specifications, including but not limited to Title 7 of the Civil Rights Act of 1964, the Immigration Reform and 
Control Act, the Americans With Disabilities Act, as amended, the Illinois Drug-Free Workplace Act, Article 33E of the 
Illinois Criminal Code of 1961 and the Illinois Human Rights Act (775 ILCS 5/1-101, et seq.). 

14.3 With regard to the Illinois Human Rights Act, SIEMENS hereby agrees that this Contract shall be performed in 
compliance with all requirements of the Illinois Human Rights Act, 775 ILCS 5/1-101 et seq., and that SIEMENS and its 
Subcontractors shall not engage in any prohibited form of discrimination in employment as defined in that Act and shall 
maintain a sexual harassment policy as the Act requires. 

 Pursuant to Section 2-105 (A)(4) of the Illinois Human Rights Act, the Contractor and each subcontractor shall  adopt 
and maintain written sexual harassment policies that shall include, at a minimum, the following information: 

 (1) the illegality of sexual harassment; 

 (2) the definition of sexual harassment under state law; 

 (3) a description of sexual harassment, utilizing examples; 

 (4) the Contractor/subcontractor’s internal complaint process, including penalties; 

 (5) the legal recourse, investigative and complaint process available through the Department and Commission (of 
Human Rights); 

 (6) directions on how to contact the Department and the Commission; and 

 (7) protection against retaliation as provided by Section 6-101 of the Illinois Human Rights Act. 

14.4 SIEMENS shall maintain, and require that its subcontractors maintain, policies of equal employment opportunity which 
shall prohibit discrimination against any employee or applicant for employment on the basis of race, religion, color, sex, 
national origin, ancestry, citizenship status, age, marital status, physical or mental disability unrelated to the individual’s 
ability to perform the essential functions of the job, association with a person with a disability, or unfavorable discharge 
from military service.  SIEMENS and all subcontractors shall comply with all requirements of the Act and of the Rules of 
the Illinois Department of Human Rights with regard to posting information on employees’ rights under the Act.   

14.5 With regard to the Illinois Drug-Free Workplace Act, SIEMENS, having 25 or more employees, certifies that it shall 
provide a drug-free workplace for all employees engaged in the performance of the work under the Agreement by 
complying with the requirements of the Illinois Drug-Free Workplace Act and, further certifies, that it is not ineligible for 
award of this Agreement by reasons of debarment for a violation of the Illinois Drug-Free Workplace Act. 

14.6 The Prevailing Wage Act (820 ILCS 130.01 et seq.) prohibits the use of alcohol and controlled substances by workers 
employed by contractors and subcontractors while employed on any public works project.  The provisions of the statute 
apply only to the extent SIEMENS or its subcontractors have no collective bargaining agreement in effect dealing with 
substance abuse by its employees. 

 Before any contractor or subcontractor commences work on a public works project, it must have in place a written 
program for the prevention of substance abuse among its employees which meets or exceeds the program 
requirements in the Act. 

14.7 SIEMENS shall comply with all State laws to provide an equal opportunity for the employment of its workers, agents or 
representatives, pursuant to the Illinois Constitution, Article I, Section 17; Article I, Section 18; and the Public Works 
Employment Discrimination Act, 775 ILCS 10/1. 

14.8 The State of Illinois requires under Public Works contracts that the general prevailing rate of wages in this locality be 
paid for each craft or type of worker hereunder.  This requirement is in accordance with The Prevailing Wage Act (820 
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ILCS 130) as amended.  It shall be mandatory upon SIEMENS and any of its subcontractors.   A copy of the prevailing 
wage rates is attached to this Agreement, if applicable. If the Department of Labor revises the prevailing rate of hourly 
wages to be paid by the Village, the revised rate, shall apply to this Agreement. 

 The IDOL website can be accessed for updates www.state.il.us/agency/idol. 

 SIEMENS is also required to insert into each subcontract and into the project specifications for each subcontract a 
written stipulation to the effect that not less than the prevailing rate of wages shall be paid to all laborers, workers, and 
mechanics performing work under the Agreement.  It shall also be mandatory upon each subcontractor to cause to be 
inserted into each lower tiered subcontract and into the project specifications for each lower tiered subcontract a 
stipulation to the effect that not less than the prevailing rate of wages shall be paid to all laborers workers, and 
mechanics performing work under the contract.  A contractor or subcontractor who fails to comply is in violation of the 
Act. 

 SIEMENS and each of its subcontractors shall maintain monthly, certified payrolls of the project.  The certified payrolls 
shall consist of a complete copy of the records.  The certified payrolls shall be accompanied by a statement signed by 
SIEMENS or subcontractor which avers that:  (i) such records are true and accurate; (ii) the hourly rate paid to each 
worker is not less than the general prevailing rate of hourly wages required; and (iii) SIEMENS or subcontractor is 
aware that filing a certified payroll that he or she knows to be false is a Class B misdemeanor. 
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Article 1: Scope of Work and Services 
 
1.1 Description: Except as otherwise expressly provided herein, SIEMENS shall provide  

the items of cost and expenses necessary to implement the following Facility 
Improvement Measures (“FIMs”), which are further described in Section 1.2 
(collectively, the “Work”):  
 
• Replacement of Water Meters with Radio Read Capabilities  
• Advanced Metering Infrastructure (AMI) Upgrades 

 
1.2 Specific Elements: The Work shall include the following: 
 

1.2.1 Replacement of Water Meters with Radio Read Capabilities 
 
SIEMENS will furnish and install new water meters, furnish and install new Smartpoint 
transmitters, and reprogram existing Smartpoint transmitters as outlined below. Meter and 
Smartpoint transmitter quantities are based on data provided by the CLIENT, and the types 
and quantities are listed below in Table A.1. To the extent that this information is not correct, 
the parties will confer and amend the Scope of Work as provided in Article 1.3 of Exhibit B, 
as applicable.   Installation costs will be charged and credited using the unit price schedule 
shown in Exhibit B Table B.1. 
     

Table A.1, Meter & Transmitter Quantities 
Meter Replacement 

Scope of Work Estimated Quantity 
5/8, 3/4"S Sensus iPERL  4,777 

3/4" Sensus iPERL 0 
1" Sensus iPERL 1,592 

1 1/2" Sensus OMNI R2 129 
2" Sensus OMNI R2 103 
2" Sensus OMNI C2 4 
3" Sensus OMNI C2 22 
4" Sensus OMNI C2 3 

Total 6,630 
 Smartpoint Transmitters 

Scope of Work Estimated Quantity 
Furnish & Install new Sensus 510-

M Smartpoint transmitter 3,000 

Reprogram existing Sensus 510-M 
Smartpoint transmitter 3,591 

Total 6,591 
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The following items are not currently included in the scope of work for this project.   
Additional cost (Per Item or Time & Material) for these items are listed in Exhibit B Table 
B.2, Out of Scope Contract Price Adjustments. SIEMENS can include these items on an as-
needed basis: 

• Furnish and install new communication wire (Per Item). 
• Furnish and Install new water meter isolation valve to replace defective/leaking meter 

isolation valve located inside the facility (Per Item). 
• Furnish and install electrical grounding strap (Per Item). 
• Perform pluming modifications as required to accommodate non-standard meter lay 

lengths, changes to the meter size, or meter couplings, repair leaks, etc. (Time and 
Material). 
 

To the extent that any additional work not priced in the scope as of the Effective Date is 
added, and that such work causes the total project cost to exceed the then current total 
project savings, additional Guaranteed Savings will be required in an amount equal to or 
greater than the Savings deficit created in order for the work to be undertaken. 
 
It is represented by CLIENT to SIEMENS, and is an assumption of the Parties, that the 
components of the new AMI system will properly fit inside of CLIENT’s current meter 
environment where applicable unless lay-length or other rework is specifically stated in this 
Scope of Work, or a size change is desired by the client.   To the extent that this assumption 
is incorrect, SIEMENS will present CLIENT with a cost (time and material) to remedy the 
same, and will gain approval before proceeding, which approval shall not be unreasonably 
withheld. 
 
SIEMENS has done its due diligence to verify that the meter and Smartpoint transmitter 
quantities listed in Table A-1 above are accurate and CLIENT is in agreement with these 
quantities.   

The CLIENT will be responsible for all line breaks, unless and to the extent the break is 
caused by SIEMENS negligence in which SIEMENS will be responsible on a comparative 
basis. 
 
All removed meters shall become unavailable to the CLIENT. The final reading of the 
removed old meter will be provided from the direct read dial face of the meter, If the reading 
is illegible due to dial face condition, SIEMENS will break the glass of the dial face to obtain 
the final reading, with CLIENT’s permission which is granted in advance.  All final reads will 
be photo documented. 
 
SIEMENS will work on the CLIENT’s behalf to manage recycling of the removed water 
meters.  CLIENT will receive any monetary value of these recycled meters. 
 
Meter Access Procedure for the Project is outlined below: 
 

• SIEMENS will draft an introductory letter to be approved by the CLIENT and sent by 
SIEMENS to customers describing the project, outlining the work to be done and 
what can be expected as installations move forward. SIEMENS will establish an 
appointment system where water customer will call in or go online to establish a date 
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and time for each appointment. SIEMENS will attempt to access the meter during 
normal construction hours. 

• Following mailing of letter to customers, SIEMENS will send out a series of three 
postcards in an attempt to get the water customer scheduled for a meter 
replacement. SIEMENS will make at least three attempts to schedule an 
appointment over a period of two calendar weeks. 

• Each attempt to access the meter will be documented with a date and time recorded 
electronically into the SIEMENS installation portal. 

• After the third documented attempt, SIEMENS will return the account to CLIENT for 
access assistance as a Return To Utility (“RTU”). 

• CLIENT will take reasonable actions, including service disconnection as allowed by 
CLIENT ordinances, as a means to gain access to the RTU account. 

• If during project closeout the account remains inaccessible, the account will be 
deemed permanently inaccessible and removed from the project scope. To the 
extent that SIEMENS obligations under the Performance Guarantee are adversely 
impacted by not being able to implement the Work due to facility inaccessibility, such 
obligations deemed satisfied with no further liability as to SIEMENS under this 
Agreement and it shall have no obligation to make any shortfall payments caused by 
any Savings Shortfall due to inaccessible account(s) during the Construction Period, 
which Savings Shortfall payments are waived by CLIENT. 

• SIEMENS must ensure that installation staff wears Lake Zurich contractor photo 
identification cards at all times, and present it upon meeting any residents or 
customers.  SIEMENS installers will drive marked vehicles and wear SIEMENS 
shirts. SIEMENS installation staff shall conduct themselves in a professional manner 
and maintain a presentable appearance in the field. 

 
SIEMENS will coordinate closely with the CLIENT staff for scheduling and workflow as each 
route is installed. SIEMENS will create and maintain a project installation web portal that will 
have current information as to location of work crews, routes completed and other relevant 
information. 
 
Install crews will document and digitally photograph the meter and Smartpoint transmitter 
serial numbers, meter size, and the final reading from the existing register prior to removal; 
and will photograph and document the new meter and Smartpoint serial numbers, new 
meter size, latitude, longitude,  and configure, program and verify communication of each 
new set upon installation. The installer will present the final read of the old meter for resident 
signature. As each route is completed, the commissioning and acceptance plan described 
will be performed to verify proper performance. 
 
Should SIEMENS encounter an inoperable meter isolation valve during the new meter 
installation; SIEMENS will attempt to operate the curb stop to facilitate meter installation. 
SIEMENS will contact CLIENT Public Works if they need assistance operating or locating 
the curb stop, but the CLIENT should make an effort to pre-locate curb stops prior to install. 
If the curb stop needs to be serviced or SIEMENS is unable to locate it, SIEMENS will 
classify the account as RTU. Upon resolution of the issue, the CLIENT will return the 
account to SIEMENS for rescheduling.   
 
A successful and complete meter installation is defined as: 
 

• The new meter is installed to manufacturer’s specifications and is free of leaks and 
the Smartpoint is communicating via the Sensus Analytics AMI network. 



Exhibit A - Scope of Work and Services 
Village of Lake Zurich, Illinois    

Page 4 of 8 
Siemens Industry, Inc., Building Technologies Division 
Exhibit A - Scope of Work and Services  v.1 

• The new meter data is successfully imported into the CLIENTS existing Superion 
utility billing software, and the CLIENT can produce a billing on the new meter. 

 
Public Outreach Responsibilities: 
 

• SIEMENS will provide a description of the project, and a list of frequently asked 
questions that CLIENT can include on the utility website to inform residents about the 
project 

• SIEMENS will attend an informational town hall meeting scheduled by the CLIENT, 
at a mutually agreed upon time, to provide a question and answer period for the 
residents 

• SIEMENS will provide residents with a 24-hour call response number to contact in 
the case of a problem with the installation of a meter. 

• All forms of media relations and documents used to communicate with water 
customers shall be reviewed and approved of by the CLIENT and SIEMENS prior to 
use by SIEMENS. 

 
Exclusions: 
 

• Repair of any existing leaks found prior to beginning the meter retrofit. 
• Repair of any leaks which occur outside of the immediate area on either side of the 

meter connection work area.  
• Installation of strainers, test valves, bypasses or piping modifications, except as 

expressly stated in this contract. 
• Replacing old or damaged service pipe, either from the City-side or the customer side. 
• Furnishing and installation of new valves. 
• Correcting any observed plumbing code violations. 
• Re-plumbing settings to accommodate non-standard meter lay lengths, changes to the 

meter size, or meter couplings. 
• Environmental abatement or remediation work. 

 
 
 

1.2.2 Advanced Metering Infrastructure (AMI) Upgrades 
 
SIEMENS will install a new Sensus Analytics Fixed Network AMI system as selected by the 
CLIENT and provide material and labor to make the system functional, which includes 
installation of the following:  
 

• Sensus Analytics Fixed Network AMI system which includes: 
o Two (2) Sensus M400 Tower Gateway Base Stations (See Table A.2). 
o One (1) 6501 Handheld, Command Link. 
o Project and Data Training. 

 
  



Exhibit A - Scope of Work and Services 
Village of Lake Zurich, Illinois    

Page 5 of 8 
Siemens Industry, Inc., Building Technologies Division 
Exhibit A - Scope of Work and Services  v.1 

Table A.2, Base Station Locations 
Facility ID Location Description 

Police Station LAT 42-11-39.84 N / 
LONG 88-05-05.28 W 

Existing 180’ monopole 
tower 

Public Works Building LAT 42-12-22.86 N / 
LONG 88-04-08.73 W 

Existing 150’ monopole 
tower 

 

 
 

• For each base station location, CLIENT shall coordinate with SIEMENS and Sensus to 
provide an A/C power. CLIENT shall also provide backhaul for each location. 

 
SIEMENS shall also include a mass meter transfer program, integration data sync 
programs, and system commissioning. SIEMENS will work with the CLIENT, Sensus and 
Superion to validate programs before mass installations begin. A description of the Data 
Integration Programs is as follows: 
 

• Writing of a program to update billing system with new and old meter data through 
batch updates to the CLIENT’s water billing system.  The modification is to be 
thoroughly tested on the test database before put into use on the live database. All 
updates are completed and monitored by SIEMENS IT staff. 

• Interface Program between the Sensus Analytics software package and the CLIENT 
billing system. The IT staff required to make this interface a success will be included 
as part of this project. This interface typically includes the generation of text (.txt) or 
comma separate value (.csv) file format. This file will be exported from the Sensus 
Analytics software package once the readings have been completed and the CLIENT 
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is ready for billing. The file will then be imported into the CLIENT billing program. 
Billing can then be completed as usual by the CLIENT.  

• An IT person will be assigned to the project and will interface with the installation 
team, the CLIENT, Sensus and Superion to ensure the smooth transition of the data 
from the collection system to the billing software.  This person will be onsite, as 
needed, to provide this service. 

• Turnkey AMI system start up/testing/commissioning; 
• Onsite field training to include 5 days, for 5 people 

o Training on use of AMI System and Meters  
o Training for field personnel of proper installation and maintenance of system; 
o Training on the use of interface billing software to Sensus Analytics data 

collection system. 
o Supplemental Training as necessary 
o A Staffing Plan  

 
Exclusions: 
  

• Any fees associated with any tower lease agreement. 
• Any ongoing service fees charged by manufacturers of software, meters, or AMI 

system. 
• Compliance with state or local requirements/environmental reviews is not included in 

SIEMENS scope. 
• Any repairs or upgrades to the existing electrical system required by the applicable 

inspecting authority.  In the event SIEMENS is required to perform such work, it shall 
be considered an extra and subject to additional compensation to SIEMENS. 

• Any landscaping work beyond the original state of the site 
• Any deficiencies in existing electrical system at sites chosen for base stations, 

including proper grounding and bonding. 
• Any repairs or upgrades to the existing system required by any applicable inspecting 

authority.  In the event SIEMENS is required to perform such work, it shall be 
considered an extra and subject to additional compensation to SIEMENS. 

• Any permitting fees required by any State, local or Federal agency for installation of 
the base stations. 

• Any environmental remediation or abatement work. 
 

 
1.3 Technical Specifications, Drawings, and Exhibits:  

 
• All O&M manuals, wiring diagrams, and manufacturer’s warranties to be supplied to 

CLIENT. Three hard copies and one digital copy of all manuals shall be provided to the 
CLIENT 

 
 
CLIENT’S Responsibilities (in addition to those in Article 6 of the Agreement): 
 

• Provide a designated representative to interface with SIEMENS on all issues related 
to the project. 

• Provide for timely review of project schedules and submittals (typically a 5-day 
approval turn-around unless otherwise specified). 
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• Provide escorts as required in public facilities, all such access must be scheduled 24 
hours in advance. 

• Provide for timely review and approval of completed Work. 
• Provide for timely uploading of meter change out batch files (typically a 5-day 

period). 
• CLIENT will be responsible for the monthly service fee for the backhaul 

communication for the water meter AMI system.  
• Isolating the utility system to allow for meter/valve change out, including identification 

of all shut-off valves and curb stops as required; CLIENT shall continue to be 
responsible for reading meters until all commissioning and acceptance plan steps 
are completed for the AMI system. 

• CLIENT shall continue to be responsible for reading meters until all commissioning 
and acceptance plan steps are completed for the AMI system. 

• For sites with adjacent available power, CLIENT shall for provide 120 VAC power to 
the data collection units at the locations determined by the propagation study, as well 
as any necessary grounding. 

• CLIENT responsible for locating and identifying any underground utility lines within 
any proposed trenching path for each site. SIEMENS reserves the right to handle 
any deviation from proposed trenching path as a change in scope of work, and issue 
a change order; 

• CLIENT shall select a communication link at each of the data collection unit locations 
that will be able to transmit data from the base station back to the Regional Network 
Interface (RNI) for processing.  

• CLIENT shall provide assistance in locating Hard to Find meters. 
• CLIENT shall, with SIEMENS assistance, obtain legal rights to install, operate and 

maintain any and all parts of the collection system at proposed locations. 
• CLIENT shall work with SIEMENS to validate the Data Integration Programs and run 

test billings. 
   

  
Article 2: Work Implementation Period 
 
2.1 Commencement of Work: SIEMENS shall commence the Work within thirty (30) 

days from the Effective Contract Date and shall perform the Work diligently, and shall 
complete the Work within one calendar year from the day of commencement. 

 
2.2 Milestones: Specific scheduling milestones and coordination requirements will be 

defined in Project schedule. 
 

 
Article 3: Scope of Performance Assurance Services Program (PASP) 
 
3.1 PASP Services will commence on the Guarantee Date and shall be performed 

annually for the Performance Guarantee Period unless terminated earlier by CLIENT 
in accordance with terms and conditions of the Agreement.       

 
3.2 SIEMENS will provide the following PASP Services and Deliverables annually:  
 

• Water meter accuracy testing. 
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• Determination of the Calculated Billable Usage Increases, based on baseline 
consumption and most recent tested meter accuracy tests. 

• One (1) Performance Assurance Report, to be provided within (90) calendar days of 
the anniversary of the Guarantee Date for the period of the PASP. 

 
 
Article 4: Scope of Services-Maintenance Services Program 

CLIENT has elected to self-implement maintenance, in accordance with manufacturers’ 
recommendations and prudent industry standards.  Therefore SIEMENS shall not perform 
any on-going maintenance services, although the Parties may negotiate a separate 
agreement for such services at a later date.  CLIENT agrees that it will maintain the 
equipment per manufacturer specifications and that it will operate the Equipment in 
accordance with the Contracted Baseline described in Article 7 of Exhibit C.  If CLIENT fails 
to properly maintain or operate the Equipment, per manufacturer’s recommendations, which 
will be detailed in provided operations and maintenance manuals, SIEMENS shall have the 
right to modify the Performance Guarantee pursuant to Article 4 of the Agreement. 

 
By signing below, this Exhibit A is attached to and made a part of the Agreement between 
SIEMENS and the CLIENT.     
 
 
CLIENT: Village of Lake Zurich, 

Illinois 
 SIEMENS: Siemens Industry, Inc. 

 
 

Signature: 
 

 Signature: 

Printed Name:          Printed 
Name: 

      

Title:        Title:       

Date:        Date:       

 
SIEMENS:       Siemens Industry, Inc. 

 
 

Signature:  
Printed  
Name: 

      

Title:       

Date:       
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Article 1: Payment for Scope of Work 
 
1.1 Price: As full consideration of the Work as described in Exhibit A, Article 1: Scope of Work, 

the CLIENT shall pay to SIEMENS $3,199,425.58 plus taxes if applicable. 
 
The Contract Price is based on the quantities and cost given in Table B.1 below. 
 

Table B.1, Quantities and Cost  
   Item Quantity Unit Cost Extended Cost 

5/8, 3/4S" Sensus iPERL meter – material only 4,777 $117.30 $560,342.10 
3/4" Sensus iPERL meter – material only 0 $146.63 $0.00 
1" Sensus iPERL meter – material only 1,592 $172.43 $274,510.15 

1.5" Sensus OMNI R2 meter – material only 129 $439.88 $56,743.88 
2" Sensus OMNI R2 meter – material only 103 $615.83 $63,429.98 
2" Sensus OMNI C2 meter – material only 4 $1,196.46 $4,785.84 
3" Sensus OMNI C2 meter – material only 22 $1,515.52 $33,341.35 
4" Sensus OMNI C2 meter – material only 3 $2,633.39 $7,900.16 

510M Smartpoint Transmitter SP T/C (Non-Pit) – 
material only 3,000 $114.95 $344,862.00 

    Install 1" and smaller Sensus iPERL meter and new 
Smartpoint transmitter – labor only 2,928 $126.13 $369,308.64 

Install 1" and smaller Sensus iPERL meter and 
reprogram existing Smartpoint transmitter – labor only 3,441 $123.14 $423,724.74 
Reprogram existing Smartpoint transmitter only – labor 

only 150 $76.00 $11,400.00 
Install new Smartpoint transmitter only on existing test 

meters – labor only 72 $83.52 $6,013.44 
Install 1.5" Sensus OMNI R2 meter – labor only 129 $326.78 $42,154.62 
Install 2" Sensus OMNI R2 meter – labor only 103 $385.28 $39,683.84 
Install 2" Sensus OMNI C2 meter – labor only 4 $490.58 $1,962.32 
Install 3" Sensus OMNI C2 meter – labor only 22 $765.53 $16,841.66 
Install 4" Sensus OMNI C2 meter – labor only 3 $1,122.90 $3,368.70 

    
Tower Infrastructure and Equipment Installation 1 $168,514.00 $168,514.00 

Mobilization/Testing/Warehouse 1 $78,367.75 $78,367.75 
Project Development 1 $192,155.00 $192,155.00 

Performance and Payment Bond 1 $38,237.50 $38,237.50 
Project Engineering 1 $67,136.00 $67,136.00 
Project Management 1 $310,925.91 $310,925.91 

Data Integration 1 $83,716.00 $83,716.00 
Contingency Funds - CLIENT directed 1 $ 0.00 $ 0.00 

Contract Total 		
 

$3,199,425.58 
 
Contract price is based on the meter and Smartpoint transmitter quantities and cost in Table B.1, 
but the final contract price shall be calculated using the final contract meter and transmitter 
quantities and their associated material and labor costs. 
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Table B.2, Out of Scope Contract Price Adjustments 

Additional Items Quantity Unit Cost 
Furnish and install new communication wire Per item  $                    85.92  
Furnish and install indoor replacement valve up to 1” Per item  $                  206.66  
Furnish and install grounding strap Per item  $                    24.65  
Parts  Per item Cost plus 15% 
Labor hourly (billed in 30 min intervals) Per hour  $                  132.78  

 
Contract price increases for the specific Out of Scope instances listed in above Table B.2 shall be 
calculated using the associated labor and material rate or per item rate. 
 
 
1.2 Timely Payments: The CLIENT agrees to pay SIEMENS per monthly invoices. All invoices 

submitted to CLIENT shall include a description of the work performed and the total cost of 
such Work as it describes.  These invoices shall contain a back up of individual completed 
accounts and services. CLIENT agrees to pay all invoices submitted by SIEMENS per 
Article 8 of the Agreement.   
 

1.3 Price and Scope Adjustments: The Price of Three Million, One Hundred and Ninety-Nine 
Thousand, Four Hundred and Twenty-Five Dollars and 58 cents ($3,199,425.58) in Exhibit 
B, Article 1.1 is based on information reasonably available to SIEMENS from the CLIENT 
respecting the various components of the Work required to perform the Work and the 
necessary number of meters and related equipment to fulfill the intention of the Project. 
 

(a) To the extent that the Project due diligence conducted once the Project commences 
indicates that, including those components of the Work described in Exhibit A, Section 
1.1.the amount of water meters and related equipment to fulfill the intentions of the Project 
is greater than water meter, related equipment and labor price cost basis for the price of 
$3,199,425.58, SIEMENS agrees to make reasonable efforts to include all FIMS 
reasonably required for the Work defined in Exhibit A, as expanded, for the price of 
$3,199,425.58. If, following such efforts of SIEMENS, SIEMENS determines that due to 
water meter and related equipment and labor pricing it cannot include all the desired FIMs 
comprising the Work for $3,199,425.58, it will therefore be necessary to request to draw 
down funds from construction contingency fund (“Contingency”) controlled by the CLIENT, 
which shall be funded in the amount of zero dollars and 00 cents ($0.00). 

 
(b) Any addition to the Work and attendant amendment of Exhibits A, B or C resulting from the 

acquisition of additional water meters or related equipment must be agreed upon by both 
Parties, which agreement and approval shall not be unreasonably withheld. After addition 
to the FIMS(s), the ultimate contract costs, cost of financing and PASP price shall not fall 
below the value of the guarantee performance savings identified in Exhibit C, even if Exhibit 
C is amended to reflect the adjusted Scope of Work.  

 
(c) In the event and to the extent that the Contingency Funds are insufficient to pay for such 

increases or CLIENT elects not to use Contingency Funds to pay for such, there will be no 
additional FIMS over those agreed to by the Parties as of the Effective date, unless the 
Parties agree to the same by way of mutually agreed Change Order. 
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Article 1 of Exhibit B is attached to and made a part of the Agreement between SIEMENS and the 
CLIENT     
CLIENT: City of Elmhurst, Illinois  SIEMENS: Siemens Industry, Inc. 

Signature:   Signature:  

Printed Name:        Printed Name:       

Title:        Title:       

Date:        Date:       

  

Signature:  

Printed 
 Name: 

      

Title:       

Date:       
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Article 2: Payment for Performance Assurance Services Program (PASP) 
 
2.1 Price: As full consideration of the Services as described in Exhibit A, Article 3, the CLIENT 

shall pay to SIEMENS the amounts identified in Table B.3 plus taxes, if applicable, on the 
dates identified therein.  

 
2.2 Performance Assurance Services Program Term:  The term of the PASP shall 

commence on the Guarantee Date and shall extend for either: (a) the term of the 
Performance Guarantee Period where multi-year obligations are allowed; or (b) for twelve 
(12) month periods corresponding to the term of each Annual Period. 

 
2.3 Automatic Renewal: Where the PASP term is limited to an Annual Period, the PASP shall 

automatically renew for successive Annual Periods beginning on the anniversary date of 
Guarantee Date. Either party may request to amend the PASP at the end of an Annual 
Period by giving the other party at least sixty (60) days prior written notice of such 
amendments and such amendment shall be mutually negotiated by the Parties and effective 
upon a written amendment signed by both Parties prior to commencement of the next Annual 
Period. Each automatic renewal shall be and remain subject to the terms and conditions of 
this Agreement.  SIEMENS obligations under the Performance Guarantee are dependent 
upon and subject to the express condition that the CLIENT maintains the PASP during the 
entire Performance Guarantee Period. The CLIENT has the right to cancel the PASP 
pursuant to reasonable notice at any time.     

 
2.4 Termination:  See Section 4.7 of the Agreement. 
 

Table B.3, Performance Assurance Program Payment Schedule 
Period Annual Payments ($) 
Year 1  $15,060.24  
Year 2  $15,512.05  
Year 3  $15,977.41  
Year 4  $16,456.73  
Year 5  $16,950.43  
Year 6  $17,458.95  
Year 7  $17,982.72  
Year 8  $18,522.20  
Year 9  $19,077.86  

Year 10  $19,650.20  
Year 11  $20,239.70  
Year 12  $20,846.90  
Year 13  $21,472.30  
Year 14  $22,116.47  
Year 15  $22,779.97  
Year 16  $23,463.36  
Year 17  $ 24,167.27  
Year 18  $ 24,892.28  
Year 19  $25,639.05  
Year 20  $26,408.22  
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Article 2 of Exhibit B is attached to and made a part of the Agreement between SIEMENS and the 
CLIENT.    
 
CLIENT: City of Elmhurst, Illinois  SIEMENS: Siemens Industry, Inc. 

 
Signature: 

   
Signature: 

 

Printed 
 Name: 

       Printed 
Name: 

      

Title:        Title:       
Date:        Date:       

  
Signature:  

Printed 
 Name: 

      

Title:       
Date:       
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The following Articles and Tables are hereby included and made part of this Exhibit C: 

Article 1: Summary of Articles and Total Guaranteed Savings 
 

 Article 1 Summary of Articles and Total Guaranteed Savings 
 Article 2 Measurement and Verification Options 
 Article 3 Performance Guarantee Period Responsibilities of CLIENT 
 Article 4 Measurement and Verification Plan 
 Article 5 Baseline Data 
 Article 6 Utility Rate Structures and Escalation Rates  
 Article 7 Contracted Baseline Data 
 Appendix 1 Unused 
 Appendix 2 Baseline Meter Testing Data 
 Appendix 3 Unused 
 Appendix 4 Rate Structures for Water and Sewer Services 
 Appendix 5 Unused 
 Appendix 6  Water Quality Report 
 
 
   SUPPLEMENTAL GLOSSARY: 
 

In addition to the Glossary set forth in Article 2 of the Agreement, the following additional 
definitions shall apply to this Exhibit C 
 
 
AMI System means Advanced Metering Infrastructure System. 
 
AMR System – means Automatic Meter Reading System. 
 
Baseline Period means the time period described in Article 5, Section 5.1 of this Exhibit C. 
 
Baseline Consumption means water consumption by the CLIENT’s water and sewer systems, 
in kgals, ccf or other, measured by the pre-existing metering system during the Baseline Period. 
 
Adjusted Baseline Consumption means the Baseline Consumption that would have been 
measured, had the meters been 100% accurate. 
 
Baseline Billable Usage means the Adjusted Baseline Consumption multiplied by the Baseline 
Meter Accuracy. 
 
Measured Billable Usage means the Adjusted Baseline Consumption multiplied by the 
Measured Meter Accuracy. 
 
Expected Billable Usage means the Adjusted Baseline Consumption multiplied by the 
Guaranteed Meter Accuracy. 
 
Tested Baseline Meter Accuracy is the pre-retrofit measured accuracy of the existing meter, not 
including any accuracy degradation over time. 
	
Baseline Meter Accuracy is the Tested Baseline Meter Accuracy of the existing meters including 
accuracy degradation over time, as defined in Table 5.7 of this Exhibit. 
 
Guaranteed Meter Accuracy is the expected accuracy of the new meters installed with the new 
AMI/AMR System. 
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Measured Meter Accuracy is the post-retrofit measured accuracy of the meters installed with the 
new AMI/AMR System, as defined in Article 4 of this Exhibit. 
 
Measured Usage Increase (volume) means the additional billable volume of water metered from 
the CLIENT’s water distribution system, in volumetric units (kgals, ccf, or other), that will be 
calculated under the Measurement and Verification Plan for each year of the Performance 
Guarantee Period.  The calculation will be based on the difference between the Baseline Billable 
Usage and the Measured Billable Usage.  (For details, see Section 4.2.1 of this Exhibit C) 
 
Measured Revenue Increase ($) means the additional billable revenue, in dollars, that will be 
calculated under the Measurement and Verification Plan for each year of the Performance 
Guarantee Period.  The calculation will be based on the Measured Usage Increase billed at the 
Contract Water Rates. (For details see Section 4.2.1 of this Exhibit C) 
 
Expected Usage Increase (volume) means the additional billable volume metered through the 
CLIENT’s water distribution systems, in kgals, ccf or other, that is expected to be metered as a 
result of the installation of the new meters and AMI/AMR system.   The calculation will be based 
on the difference between the Baseline Billable Usage and the Expected Billable Usage.   (For 
details see Section 1.1 of this Exhibit C) 
 
Expected Revenue Increase ($) means the additional billable revenue, in dollars, that is 
expected to result from the Expected Usage Increase billed at the Contract Water Rates.  (For 
details see Section 1.2 of this Exhibit C). 
 
Contract Water Rates mean stipulated water and sewer rates during the Performance 
Guarantee Period.  The Contract Water Rates for each year of the Performance Guarantee 
Period are shown in Table 6.1.     
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1.1 Table 1.1 shows the CLIENT’S Expected Usage Increase for each year of the 

Performance Guarantee Period.  While actual consumption may vary in each 
Performance Guarantee Period, the Expected Usage Increase is calculated based on 
Adjusted Baseline Consumption and the expectation that the new replacement meters 
under this Agreement will be accurate as guaranteed.  Guaranteed Meter Accuracy of the 
meters during each year of the Performance Guarantee Period is shown in Table 1.1.   

 
Table 1.1, Meter Accuracy Guarantee and Expected Usage Increase (Volume) – Guaranteed 
Savings 

Performance  
Guarantee 

Period 

 
Guaranteed 

Meter 
Accuracy 

Expected 1” 
and Smaller 
Water Meter 

Usage 
Increase 

(kgal) 
Annual Period 1 98.5% 11,914 
Annual Period 2 98.5% 13,415 
Annual Period 3 98.5% 14,900 
Annual Period 4 98.5% 16,369 
Annual Period 5 98.5% 17,824 
Annual Period 6 98.5% 19,361 
Annual Period 7 98.5% 20,897 
Annual Period 8 98.5% 22,434 
Annual Period 9 98.5% 23,970 

Annual Period 10 98.5% 25,507 
Annual Period 11 98.5% 27,044 
Annual Period 12 98.5% 28,580 
Annual Period 13 98.5% 30,117 
Annual Period 14 98.5% 31,653 
Annual Period 15 98.5% 33,190 
Annual Period 16 98.5% 34,726 
Annual Period 17 98.5% 36,263 
Annual Period 18 98.5% 37,799 
Annual Period 19 98.5% 39,336 
Annual Period 20 98.5% 40,873 

TOTALS  526,172 
 

 
Table 1.2 shows the Expected Revenue Increase in dollars for each year of the 
Performance Guarantee Period.  These values are calculated by multiplying the 
Expected Usage Increase shown in Table 1.1 by the Contract Water Rates (see Table 
6.1, including the stipulated Escalation Rates found in that Table).   
 

1.2 Table 1.2 shows the CLIENT’S Operational Savings. The basis and methods of 
determining Operational Savings are described in detail in the Article 4.       
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Table 1.2, Total Guaranteed Expected Revenue Increase, Operational Savings 
and Guaranteed Savings 

Performance 
Guarantee Period 

Expected 
Water Meter 

Revenue 
Increase ($) 

Operational 
Savings ($) 

Total Savings 
($) 

Annual Period 1 $133,679.39 $0.00 $133,679.39 
Annual Period 2 $153,522.69 $0.00 $153,522.69 
Annual Period 3 $173,927.64 $0.00 $173,927.64 
Annual Period 4 $194,906.58 $0.00 $194,906.58 
Annual Period 5 $216,472.07 $0.00 $216,472.07 
Annual Period 6 $239,836.12 $0.00 $239,836.12 
Annual Period 7 $264,048.15 $0.00 $264,048.15 
Annual Period 8 $289,132.73 $0.00 $289,132.73 
Annual Period 9 $315,115.07 $0.00 $315,115.07 

Annual Period 10 $342,021.04 $0.00 $342,021.04 
Annual Period 11 $369,877.22 $0.00 $369,877.22 
Annual Period 12 $398,710.83 $0.00 $398,710.83 
Annual Period 13 $428,549.83 $0.00 $428,549.83 
Annual Period 14 $459,422.91 $0.00 $459,422.91 
Annual Period 15 $491,359.49 $0.00 $491,359.49 
Annual Period 16 $524,389.77 $0.00 $524,389.77 
Annual Period 17 $558,544.71 $0.00 $558,544.71 
Annual Period 18 $593,856.10 $0.00 $593,856.10 
Annual Period 19 $630,356.52 $0.00 $630,356.52 
Annual Period 20 $668,079.42 $0.00 $668,079.42 

TOTALS $7,445,808.29 $0.00 $7,445,808.29 
 
1.3 SIEMENS cannot and does not predict fluctuations in water and sewer rates.  Therefore, 

the CLIENT and SIEMENS agree that the Expected Revenue Increase for each Annual 
Period will be calculated by multiplying the Expected Usage Increase, in kgals, ccf or 
other, by the Annual Period’s stipulated water and sewer rates, including Escalation 
Rates shown in Table 6.1, and not the Annual Period’s actual water and sewer rates.  

 
1.4 SIEMENS GUARANTEES THE ACCURACY OF THE WATER METERS.  THE 

GUARANTEED ACCURACIES ARE SHOWN IN TABLE 1.1. NOTHING HEREIN SHALL 
BE CONSTRUED AS A GUARANTEE THAT THE INCREASE IN ACCURACY OF THE 
WATER METERS WILL RESULT IN AN INCREASE IN THE CLIENT ACTUAL WATER  
REVENUES.  Increased meter accuracy will enable the CLIENT to bill for saved water 
and sewer consumption which would otherwise not have been measured.  However, 
actual revenues derived from metered water and sewer consumption depend on several 
variables which are not within SIEMENS’ control, including variations in actual water and 
sewer rates, variations in overall consumption by the clients of the CLIENT, and  weather 
conditions.    

 
1.5. For the water meters installed under this contract, the determination of the annual 

weighted average accuracy of the test sample will follow current best practices, in 
accordance with IPMVP (International Performance Measurement & Verification 
Protocol)and as proscribed by FEMP (Federal Energy Management Program) Guidelines 
and the AWWA Manual of Practice M6, unless otherwise agreed by the Parties. For 
meter types not addressed by the AWWA standards, the AWWA testing guidelines for 
positive displacement meters will be used. 
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By signing below, this Exhibit C, comprised of 16 pages plus Appendices, is attached to and 
made a part of the Agreement between SIEMENS and the CLIENT.   
 
 
 
 
 
CLIENT: Village of Lake Zurich, 

Illinois 
 SIEMENS: Siemens Industry, Inc. 

 
Signature: 

   
Signature: 

 

   Printed Name:       
Title:        Title:       
Date:        Date:       
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Article 2: Measurement and Verification Options  
 
2.1 Measurement and Verification (“M&V”) Options:  There are five options to measure and 

verify energy/utility Savings: Option A - Retrofit Isolation: Key Parameter Measurement; 
Option B - Retrofit Isolation: All Parameter Measurement; Option C - Whole Facility; 
Option D – Calibrated Simulation; and Option E - Stipulated.  Options A through D are 
part of the IPMVP.  Option E-Stipulated is based on industry-accepted engineering 
standards and is the Option used for calculating Operational Savings.  

 
Option A - Retrofit Isolation: Key Parameter Measurement. Savings are determined by field 
measurement of the key performance parameter(s) which define the energy use of the Facility 
Improvement Measures (FIMs) affected system(s) and/or the success of the Project.  
Measurement frequency ranges from short-term to continuous, depending on the expected 
variations in the measured parameter and the length of the reporting period.  Parameters not 
selected for field measurement are estimated.  Estimates can be based on historical data, 
manufacturer’s specifications, or engineering judgment.  Documentation of the source or 
justification of the estimated parameter is required. The plausible savings error arising from 
estimation rather than measurement is evaluated.  If applicable, the predetermined schedule for 
data collection, evaluation, and reporting is defined in Exhibit A, Article 3-Performance Assurance 
Services Program. 
 
Option B – Retrofit Isolation: All Parameter Measurement.  Savings are determined by field 
measurement of the energy use of the FIM-affected system.  Measurement frequency ranges 
from short-term to continuous, depending on the expected variations in the savings and the 
length of the reporting period.  If applicable, the predetermined schedule for data collection, 
evaluation, and reporting is defined in Exhibit A, Article 3-Performance Assurance Services 
Program. 
 
Option C - Whole Facility:  Savings are determined by measuring energy use at the whole 
Facility or sub-Facility level.  Continuous measurements of the entire Facility’s energy use are 
taken throughout the reporting period.  If applicable, the predetermined schedule for data 
collection, evaluation, and reporting is defined in Exhibit A, Article 3-Performance Assurance 
Services Program.   
 
Option D - Calibrated Simulation: Savings are determined through simulation of the energy use 
of the whole Facility, or of a sub-Facility.  Simulation routines are demonstrated to adequately 
model actual energy performance measured in the Facility. This Option usually requires 
considerable skill in calibrated simulation.  If applicable, the predetermined schedule for data 
collection, evaluation, and reporting is defined in Exhibit A, Article 3-Performance Assurance 
Services Program.  
 
Option E – Stipulated:  Savings are established through mutual agreement of the CLIENT and 
SIEMENS. This option is the method of measurement and verification applicable to FIMS 
consisting either of Operational Savings or where the end use capacity or operational efficiency; 
demand, energy consumption or power level; or manufacturer’s measurements, industry standard 
efficiencies or operating hours are known in advance, and used in a calculation or analysis 
method that will stipulate the outcome.  Both CLIENT and SIEMENS agree to the stipulated 
inputs and outcome(s) of the analysis methodology.  Based on the established analytical 
methodology the Savings stipulated will be achieved upon completion of the FIM and no further 
measurements or calculations will be performed during the Performance Guarantee Period.  If 
applicable, the methodology and calculations to establish Savings value will be defined in Section 
4.6 of this Exhibit C. 
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2.2 Table 2.1 below summarizes the first Annual Period’s Expected Revenue Increase based 
on Guaranteed Meter Accuracy (See Article 1, Tables 1.1 and 1.2) using the applicable 
Measurement and Verification Options.   

 
Table 2.1, Expected Revenue Increase and Operational Savings for First Annual Period by Option 

FIM  

Energy/Utility/ Revenue 
Savings $ 

Operational 
Savings $ 

Total 
Savings $ 

Measurement and Verification Options 
A 

Retrofit 
Isolation: Key 

Parameter 
Measurement 

B 
Retrofit 

Isolation: All 
Parameter 

Measurement 

C 
Whole 
Facility 

D 
Calibrated 
Simulation 

E 
Stipulated 

 

Total 
Energy / 

Utility 
Savings 

E 
Stipulated 

Water 
Meters/ 
AMI 

$133,679.39 $0 $0 $0 $0 $133,679.39 $0 $133,679.39 

TOTALS $133,679.39 $0 $0 $0 $0 $133,679.39 $0 $133,679.39 

 
2.3 Table 2.2 identifies the source of Operational Savings defined and quantified by both 

SIEMENS and the CLIENT.  SIEMENS and the CLIENT agree that such amounts are 
Stipulated Savings, and that they have been based on the CLIENTS affirmation.    

 
Table 2.2, Source of Operational Savings 

Account/'Vendor Description Annual Cost $ 
# of Annual 

Periods 
Savings Are 

Applied 

Annual 
Period 

Savings 
Begin 

None None $0 0 1 

TOTALS  $0   
 
2.4 SIEMENS has explained to the CLIENT and the CLIENT has satisfied itself as to how 

Operational Savings are incorporated into the Annual Savings.   
 
2.5 The Annual Escalation Rate applicable to the Operational Savings is 3%. 
 
 
BY SIGNING BELOW, THE PARTIES CONFIRM THAT THEY HAVE REVIEWED THE 
INCLUDED MEASUREMENT AND VERIFICATION OPTIONS AND THEIR APPLICATION TO 
BE USED IN CALCULATING SAVINGS UNDER THE AGREEMENT. 
 
CLIENT: Village of Lake Zurich, 

Illinois  
 SIEMENS: Siemens Industry, Inc. 

Signature:   Signature:  
Printed Name:        Printed Name:       

Title:        Title:       
Date:        Date:       
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Article 3: Performance Guarantee Period Responsibilities of the CLIENT 
In addition to the CLIENT’S responsibilities under Article 6 of the Agreement, this Article details 
the responsibilities of the CLIENT in connection with the management and administration of the 
Performance Guarantee. 
 
3.1 The CLIENT will provide a representative at each Facility to coordinate work and provide 

required data described below. 
 
3.2 The CLIENT will provide SIEMENS with accurate operating information as defined below 

and in the Contracted Baseline Article 7 of this Exhibit C during each Annual Period, 
and/or within thirty (30) days of any Material Change that may increase or decrease 
water usage.  
 

a) Annually provide monthly database records of meter information including but not limited 
to meter install date, accumulated consumption per meter, monthly water consumption 
per meter, meter size, meter serial number and address.  This information shall be used 
for the sole purposes of this Agreement. This information must be provided within thirty 
(30) days of the end of each Annual Period. 

b) Annually provide a list of any meter or register change-outs that have been made in that 
year, including the old register reading (total volume of water through the meter) at the 
time of the change-out.  This information will be used for warranty tracking. 

c) Annually provide accumulated consumption per meter, meter serial number, and meter 
address one hundred twenty (120) days prior to the end of the Annual Period. 

d) If requested by SIEMENS, annually provide copies of all water and sewer rate schedules 
used for billing during the previous 12 month period if changed from the previous year. 

e) If requested by SIEMENS, annually provide monthly purchased, pumped, and/or 
distributed water volumes from the water plant records.  

f) If requested by SIEMENS, annually provide the most recent copy of the Water Quality 
Report for all water produced and used by the metering system. 

g) City to identify and notify SIEMENS of all zero read meters on a monthly basis. 
 

3.3 CLIENT will assist with the meter testing including: 
• Providing a electronic database in Microsoft Excel or ‘csv’ format of all   meters 

installed in the system, 
• Providing access, notification and scheduling of test meter replacements   

 
3.4 CLIENT will provide SIEMENS with access to the AMI/AMR Meter Data Management 

System on a quarterly basis for the first year of the contract and meet with SIEMENS 
representatives to review the operation of the system when SIEMENS deems necessary. 

 
3.5  CLIENT must maintain water quality at or above the levels in the attached Appendix 6 

Water Quality Report for each year of the M&V period.  If a meter shows evidence of poor 
water quality or debris as determined by a third party laboratory, the accuracy guarantee 
for that meter will be void. The accuracy results for this meter will be removed from the 
sample and the weighted average accuracy for the sample will be recalculated. Additional 
testing may be required to obtain the appropriate sample size per AWWA and FEMP 
guidelines.  It will be the responsibility of the CLIENT to correct the water quality and/or 
debris issue.  

3.6 If CLIENT changes a register, transmitter or any other part of the meter, they will record 
the cumulative volume of water that had flowed through that meter at the time of 
changing any register, transmitter or any other part of the meter, and ensure that records 
are kept to measure the cumulative flow through the each meter. 
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Article 4: Measurement and Verification Plan 
 
The following information is applicable to this Agreement: 
 Article 4.1 General Overview 
 Article 4.2 Option A - Retrofit Isolation: Key Parameter Measurement  
 Article 4.3 Option B - Retrofit Isolation: All Parameter Measurement 
 Article 4.4 Option C - Whole Facility 
 Article 4.5 Option D - Calibrated Simulation 
 Article 4.6 Option E – Stipulated-Energy/Utility Savings 
 
4.1 General Overview –  

The purpose of the Measurement and Verification (M&V) Plan is to identify the 
methods, measurements, procedures and tools that will be used to verify the Savings 
for each FIM which has energy/utility Savings.   Savings are determined by 
comparing prior usage, consumption or efficiencies (defined as the “Baseline”) 
against the post-FIM implementation usage, consumption or efficiencies.  The 
Baseline usage, consumption or efficiencies are described in this Exhibit C, Article 5.  
The post-FIM implementation usage, consumption or efficiencies is defined as the 
Contracted Baseline and are described in this Exhibit C, Article 7.   

 
4.2 Option A - Retrofit Isolation: Key Parameter Measurement 

 
4.2.1 Meter Replacements  
 
The Performance Guarantee applicable to this FIM and to the M&V process for this FIM is an 
accuracy guarantee for the new meters.   A new, residential water meter will mechanically wear in 
response to two primary factors: the amount of cumulative water and age.  Meters with greater 
amounts of cumulative water measured at any given time are likely to be less accurate than 
meters with lower accumulated reading due to increased wear accompanying the increased 
amount of measured water. Age and water quality are also contributing factors in meter accuracy.   
 
Meter testing will be performed on a sampling of SIEMENS installed residential meters to confirm 
that the installed meters maintain the guaranteed level of accuracy, as provided in the 
Guaranteed Meter Accuracy Table 1.1 and Table 7.2 – Guaranteed Meter Accuracy. Measured 
Meter Accuracy will be determined based on a sample population of the installed meters 
according to AWWA and FEMP guidelines and as described below.  
 
Annually, throughout the Performance Guarantee Period, the CLIENT will provide a list of 
baseline meters in electronic format (csv or xls).   
 
The accuracy tests will be based on AWWA standards for testing residential water meters per 
AWWA Manual M6.  For meters types not addressed by the AWWA testing standards, AWWA 
testing guidelines for positive displacement meters will be followed.  The formulation for that 
testing is as follows: 
 
For a true test of a water meter at all flow rates, AWWA standards recommend first testing low, 
medium, and high flow rates and then calculating the aggregate meter accuracy by weighted 
formula.  The three test points (High, Med, and Low flow) are weighted 15%, 70%, and 15%. The 
formula for meter accuracy is as follow: 
 
        (15% x Measured Meter Accuracy @ High flow)  

+ (70% x Measured Meter Accuracy @ Medium flow)  
+ (15% x Measured Meter Accuracy @ Low flow) 
Average Weighted Accuracy of the Meter* 

 
(*reference: AWWA Meter Manual M6, Fourth Edition; pg 60, “Meter Testing“) 
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The tested meters will be subsequently returned to the CLIENT for use as future maintenance 
replacements, reactivations, or for new customer accounts if the tested condition is within 
acceptable meter performance parameters as determined by SIEMENS.  The meters that do not 
pass the accuracy test, nor have evidence of scoring, and do not have cumulative flows in excess 
of the meter manufacturer’s warranty will be returned to the manufacturer for repair under 
warranty and then returned to the CLIENT’s inventory. 
  
The sample size for Measured Meter Accuracy will consider the ¾” through 2” meters as one 
aggregated population and will be determined based on FEMP guidelines for sample size 
determination using a minimum confidence and precision of 80% and 20%, respectively, with the 
overall population sample size not to exceed 11 meters.  Each sample meter will be selected 
using a random number generator that arbitrarily selects accounts from the Baseline meter 
account list.  
 
In the event that the Measured Meter Accuracy is below the Guaranteed Meter Accuracy, 
SIEMENS will conduct a review of the test data.   
 
If further analysis of the failed meters show signs of scoring from particles or debris or 
accumulation of deposits as determined by third party laboratory, then the tests results for those 
meters will be removed from the average and the CLIENT will be responsible for replacements of 
the affected meters.  If the meters fail due to volumes in excess of the manufacturer’s warranty 
limits, the test results will be removed from the average and the CLIENT will be responsible for 
meter replacement.    
 
If, after these meters have been removed from the average, the average tested meter accuracy of 
the first round of testing is below the Guaranteed Meter Accuracy as defined in Table 7.1,  
Guaranteed Meter Accuracy, then at SIEMENS’ expense, an additional round of testing may be 
conducted.  
 
If the additional testing is performed and SIEMENS determines that the results do not prove to be 
equal or greater than the Guaranteed Meter Accuracy, SIEMENS may discontinue the testing and 
accept the financial responsibility as calculated in the reconciliation M&V report.    
 
The calculation of Measured Revenue Increase will be based on the Adjusted Baseline 
Consumption and Contract Water Rates and will be the difference between the Measured 
Revenue Increase (see Article 4, Section 4.2.2) and the Expected Usage Increase (see Article 1, 
Table 1.1) for the relevant Annual Period. For the meters that tested below the manufacturers 
warranted accuracy range, SIEMENS will assist CLIENT with obtaining replacement meters 
through the warranty process with the meter manufacturer.  
 
4.2.2 Calculation of Measured Usage Increase 
 
The Adjusted Baseline Consumption is the water that would have been measured by the existing 
meters during the baseline year, had the meters been 100% accurate.  It is calculated by dividing 
the Baseline Consumption by the Tested Baseline Meter Accuracy. 
 
Example Calculation of Adjusted Baseline Consumption 
 
Baseline Consumption    = 90,000 kgals 
Tested Actual Meter Accuracy   = 90% 
Adjusted Baseline Consumption  = 90,000 kgals / 90% = 100,000 kgals 
 
The Measured Usage Increase for each Annual Period will be calculated as the difference 
between the Baseline Billable Usage and the Measured Billable Usage.  Baseline Billable Usage 
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is calculated by multiplying the Adjusted Baseline Consumption by the Baseline Meter Accuracy 
as shown in Table 5.7.    
 
Example Calculation of Baseline Billable Usage: 
 
Adjusted Baseline Consumption  = 100,000 kgals 
Baseline Meter Accuracy – Year 1  = 90% 
Baseline Billable Usage – Year 1  = 100,000 x 0.90 = 90,000 kgals 
 
Measured Billable Usage will be calculated by multiplying the Adjusted Baseline Consumption by 
the average tested meter accuracy for that Performance Period (i.e., Measured Meter Accuracy).     
 
Example Calculation of Measured Billable Usage 
 
Adjusted Baseline Consumption  = 100,000 kgals 
Measured Meter Accuracy – Year 1  = 99% 
Measured Billable Usage – Year 1  = 100,000 x 0.99 = 99,000 kgals 
 
The Measured Usage Increase for an Annual Period is the difference between the Baseline 
Billable Usage and the Measured Billable Usage for the same Annual Period.   In the example 
above, the Measured Usage Increase Volume is 9,000 kgals. 
 
Example Calculation for Measured Usage Increase 
 
Baseline Billable Usage – Year 1  = 100,000 kgal x 90% = 90,000 kgal 
Measured Billable Usage – Year 1  = 100,000 kgal x 99% = 99,000 kgal 
Measured Usage Increase   = 99,000 kgal – 90,000 kgal = 9,000 kgal 
 
The Measured Revenue Increase for an Annual Period is calculated by multiplying the Measured 
Usage Increase by the Contract Water Rate for that Annual Period. 
 
Example Calculation of Measured Revenue Increase: 
 
Contract Water Rate – Year 1 ($/kgal)  = $5.00 $/kgal 
Measured Revenue Increase   = 9,000 kgal x $5/kgal = $45,000  
 
Typically, sewer charges are included in the Contract Water Rates and are directly calculated 
based on water usage.  Where applicable, any sewerage revenue associated with the Measured 
Billable Usage Increase Revenue will be included in the calculation.  
 
4.3 Option B - Retrofit Isolation: All Parameter Measurement:  Not Applicable 
 
4.4 Option C - Whole Facility: Not Applicable 

 
4.5 Option D – Calibrated Simulation:  Not Applicable 
 
4.6 Stipulated Utility and Operational Savings  
 
The energy savings for the following FIMS have been stipulated and agreed 
upon by Siemens and the client. Savings are measured via the PASP through the annual 
verification of the intended operation of the applicable systems and the application of relevant 
engineering calculations. 
 
 
4.6.1  Leak Detection 
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The reported Operational Savings used in the calculations for this FIM are stipulated for each 
Annual Period of the Performance Guarantee Period and were mutually agreed upon by the 
CLIENT and SIEMENS after discussion and review. The Operational Savings may include 
savings resulting from reductions in lost water, as well as reduced labor from city resources to 
identify and track down leaks manually.  
 
 
Article 5: Baseline Data 
 
5.1 The year selected as the Baseline Period starts on January 1, 2016 on December 31, 

2016.  Table 5.1 outlines the Baseline Consumption that occurred during this Baseline 
Period.  This Baseline Consumption will be used as the reference for determining the 
Adjusted Baseline Consumption as fully described in Article 4.    

 
The following Table 5.1 shows the results of the Baseline Consumption analysis grouped 
by meter size.   

 
Table 5.1, Baseline Consumption 

Description 
Annual 

Baseline 
Volume 
(kgal) 

Water Meters  
(1" and smaller) 296,919 

TOTALS 296,919 
 

 
5.2 The performance Baseline used for ongoing comparison of future meter test results is as 

follows: 
 

(a) Baseline Period  (12 months) – 01/01/2016 to 12/31/2016 
(b) The Baseline meter testing data is included as Appendix 2.  
(c) The CLIENT’S water and sewer billing rate schedules in force during the 

Baseline Period are shown in Table 6.1  
 
5.3 The Baseline Period is chosen using the most recent typical 12 months of continuous 

data available through the baseline utility billing system.  
 
5.4 The data regarding the number of baseline meters and meter sizes during the Baseline 

Period was obtained from the CLIENT’s billing system.  That data was then used to 
estimate Baseline Consumption.  SIEMENS is not responsible for the variances, if any, 
between the data in the CLIENT’s billing system and the number or sizes of meters that 
were used by the CLIENT during the Baseline Period.  
 

5.5 SIEMENS does not assume responsibility for loss of water consumption due to declines 
in installed capability to supply water, population changes, or restrictions enforced by 
CLIENT or any other 3rd party. 
 

5.6 Meter testing was performed on a sampling of meters to provide the Baseline Meter 
Accuracy for all meters. The meters were tested to AWWA standards.  

 
The CLIENT provided a complete account download of historical data for each metered 
account including monthly consumption, meter size, meter installation data, meter serial 
number, billed charges, account number, account ID, etc.  
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Based on AWWA guidelines for meter sampling and testing, a random sample of the 
meters were selected, removed from service, and delivered to a third-party testing facility 
with the results presented in Appendix 2. The accuracy tests will be based on AWWA 
standards for testing residential water meters per AWWA Manual M6.  For a true test of a 
water meter at all flow rates, AWWA standards recommend first testing low, medium, and 
high flow rates and then calculating the aggregate meter efficiency by weighted formula.  
The three test points (High, Med, and Low flow) are weighted 15%, 70%, and 15%. The 
formula for meter accuracy is as follow: 

 
        (15% x Baseline Meter Accuracy @ High flow)  

+ (70% x Baseline Meter Accuracy @ Medium flow)  
+ (15% x Baseline Meter Accuracy @ Low flow) 
Average Weighted Efficiency of the Meter* 

 
 (*reference: AWWA Meter Manual M6, Fourth Edition; pg 60, “Meter Testing“) 
 
5.7 The Baseline Meter Accuracy is shown in Table 5.7.    
 

Table 5.7, Baseline Meter Accuracy over Project Term 
Performance  Guarantee 

Period Baseline Meter Accuracy 

Annual Period 1 94.70% 
Annual Period 2 94.20% 
Annual Period 3 93.70% 
Annual Period 4 93.20% 
Annual Period 5 92.70% 
Annual Period 6 92.20% 
Annual Period 7 91.70% 
Annual Period 8 91.20% 
Annual Period 9 90.70% 

Annual Period 10 90.20% 
Annual Period 11 89.70% 
Annual Period 12 89.20% 
Annual Period 13 88.70% 
Annual Period 14 88.20% 
Annual Period 15 87.70% 
Annual Period 16 87.20% 
Annual Period 17 86.70% 
Annual Period 18 86.20% 
Annual Period 19 85.70% 
Annual Period 20 85.20% 

 
 
 
5.8 Applicable codes - Federal, State (Provincial), County or Municipal codes or regulations 

are applicable to the use and operation of the Facility.  SIEMENS will maintain the 
baseline level of Facility compliance relative to applicable codes. Unless specifically set 
forth in the Scope of Work and Services, Exhibit A, nothing herein should be construed to 
require SIEMENS to provide additional work or services in the event that the applicable 
code or regulation is modified after the Contract Execution Date. 
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Article 6: Utility   Structures and Escalation Rates 
 
6.1 In order to predict the Baseline and Calculated Billable Usage Increase Revenues, the 

Client was consulted to determine the mutually-agreed annual rate increase to be used in 
these calculations. Using the Baseline rate structure included in Appendix 4, the following 
Table 6.1 was generated to show the Contract Water Rates used in the calculations for 
the Performance Guarantee Period. 
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Table 6.1, Contract Water Rates:  Water and Sewer Rate Structure Increases over Contract Term 
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Article 7: Contracted Baseline Data 
 
7.1 The following criteria detail the Facility operating parameters that are required to be 

implemented on the Guarantee Date or on such time as agreed upon by the Parties.  
This specific configuration of Facility operating parameters is the Contracted Baseline 
and failure of the CLIENT to maintain the Contracted Baseline may result in a Material 
Change which may require a modification of the Performance Guarantee pursuant to 
Article 4 of the Agreement.  

  
(a) Water quality at or above average quality over the most recent 12 month period; 
(b) Source of water supply at or above average quality water over the most recent 

12 month period from previous source of water supply used; 
(c) Water distribution integrity at or above Baseline maintenance levels; and, 
(d) Meter/collection system compatibility with the new system. 
(e) Maintenance of water supply with sediment or debris levels that do not result in 

scoring or other damage to the installed such that meter accuracy is affected. 
 

 
 

Table 7.1, Guaranteed Meter Accuracy of new water meters during  
Performance Guarantee Period (3/4”S and 1” meters) 

 
Performance  Guarantee 

Period 
Guaranteed Meter 

Accuracy 
Annual Period 1 98.5% 
Annual Period 2 98.5% 
Annual Period 3 98.5% 
Annual Period 4 98.5% 
Annual Period 5 98.5% 
Annual Period 6 98.5% 
Annual Period 7 98.5% 
Annual Period 8 98.5% 
Annual Period 9 98.5% 

Annual Period 10 98.5% 
Annual Period 11 98.5% 
Annual Period 12 98.5% 
Annual Period 13 98.5% 
Annual Period 14 98.5% 
Annual Period 15 98.5% 
Annual Period 16 98.5% 
Annual Period 17 98.5% 
Annual Period 18 98.5% 
Annual Period 19 98.5% 
Annual Period 20 98.5% 
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Appendix 2 
 

Baseline Meter Testing Data 
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AWWA Standard Tests
Min. Inter. Max.

Weighted Factors: 15.0% 70.0% 15.0%
Meter Type: PD (Positive Displacement) except where iPERL noted Average: 94.7%
Test Dates:
Water Utility: Village of Lake Zurich

Ref # Manufacturer
Meter 
Size Serial #

Reading 
(kgal)

Rate 
(gpm)

Accuracy 
(%)

Rate 
(gpm)

Accuracy 
(%)

Rate 
(gpm)

Accurac
y (%) From

1 Sensus 3/4" 44997643 3,148 0.50 0.0% 3.00 90.0% 25.00 100.8% 78.1% 10 PAMELA RD
2 Sensus 3/4" 51257709 1,713 0.50 50.0% 3.00 100.0% 25.00 100.5% 92.6% 1006 MARCH ST
3 Sensus 3/4" 50401512 1,779 0.50 98.0% 3.00 99.0% 25.00 100.0% 99.0% 1040 CEDAR CREEK DR
4 Sensus 3/4" 50603965 632 0.50 98.0% 3.00 101.0% 25.00 100.6% 100.5% 1046 HOLLY CIR
5 Sensus 3/4" 50603990 1,905 0.50 70.0% 3.00 99.8% 25.00 99.7% 95.3% 1051 HOLLY CIR
6 Sensus 3/4" 48052327 1,923 0.50 31.0% 3.00 100.5% 25.00 100.1% 85.1% 1065 PHEASANT RIDGE DR
7 Sensus 3/4" 46298593 1,481 0.50 16.0% 3.00 99.5% 25.00 100.8% 87.2% 107 BUTTERFIELD CT
8 Sensus 3/4" 49478927 1,175 0.50 98.0% 3.00 99.0% 25.00 101.0% 99.2% 1089 LEXINGTON LN
9 Sensus 3/4" 50753437 2,331 0.50 96.0% 3.00 100.0% 25.00 101.0% 99.6% 1120 BERKSHIRE LN

10 Sensus 3/4" 49523855 2,474 0.50 95.0% 3.00 99.0% 25.00 100.0% 98.6% 1196 KYLEMORE DR
11 Sensus 3/4" 50401485 1,143 0.50 84.0% 3.00 101.0% 25.00 99.8% 98.3% 1220 BERKLEY RD
12 Sensus 3/4" 44822623 2,610 0.50 96.0% 3.00 100.0% 25.00 100.5% 99.5% 1245 WHITEHALL CT
13 Sensus 3/4" 50401338 2,076 0.50 80.0% 3.00 100.0% 25.00 100.2% 97.0% 1250 PHEASANT RIDGE DR
14 Sensus 3/4" 46298444 2,068 0.50 24.0% 3.00 99.0% 25.00 101.0% 88.1% 1273 THORNDALE LN
15 Sensus 3/4" 44997691 2,043 0.50 2.0% 3.00 100.0% 25.00 100.0% 85.3% 1282 THORNDALE LN
16 Sensus 3/4" 50163544 275 0.50 80.0% 3.00 100.0% 25.00 100.8% 97.1% 1283 BERKSHIRE LN
17 Sensus 3/4" 50163500 1,829 0.50 90.0% 3.00 99.0% 25.00 100.2% 97.8% 1286 TRACIE DR
18 Sensus 3/4" 49524064 830 0.50 97.0% 3.00 101.0% 25.00 101.0% 100.4% 1528 EDDY LN
19 Sensus 3/4" 46122557 1,994 0.50 96.0% 3.00 100.0% 25.00 100.2% 99.4% 154 LORRAINE DR
20 Sensus 3/4" 46122612 1,400 0.50 84.0% 3.00 100.0% 25.00 100.2% 97.6% 16 BUTTERFIELD RD
21 Sensus 3/4" 49524053 1,931 0.50 56.0% 3.00 100.0% 25.00 100.8% 93.5% 1644 CORAL REEF WAY
22 Sensus 3/4" 48236310 1,268 0.50 99.0% 3.00 99.0% 25.00 101.0% 99.3% 175 MEADOWBROOK LN
23 Sensus 3/4" 46122464 1,511 0.50 96.0% 3.00 100.0% 25.00 100.0% 99.4% 187 BERN CT
24 Sensus 3/4" 48236441 1,289 0.50 30.0% 3.00 98.5% 25.00 101.0% 88.6% 20 BURR OAK CT
25 Sensus 3/4" 44962856 1,578 0.50 96.0% 3.00 100.0% 25.00 100.5% 99.5% 22 JOHNATHAN RD
26 Sensus 3/4" 50401491 879 0.50 35.0% 3.00 99.0% 25.00 101.0% 89.7% 225 THISTLE LN
27 Sensus 3/4" 50163507 1,700 0.50 99.0% 3.00 100.0% 25.00 100.0% 99.9% 254 DENBERRY DR
28 Sensus 3/4" 44997634 1,077 0.50 98.0% 3.00 100.0% 25.00 100.0% 99.7% 261 PINE TREE ROW
29 Sensus 3/4" 79106847 49 0.50 100.0% 3.00 99.2% 25.00 99.6% 99.4% 269 LIONS CT
30 Sensus 3/4" 49524130 1,191 0.50 0.0% 3.00 0.0% 25.00 0.0% 0.0% 28 E HARBOR DR
31 Sensus 3/4" 50163614 1,043 0.50 99.0% 3.00 101.0% 25.00 101.0% 100.7% 349 DENBERRY DR
32 Sensus 3/4" 49523663 1,981 0.50 95.0% 3.00 101.0% 25.00 101.5% 100.2% 360 WATERFORD DR
33 Sensus 3/4" 44997660 4,018 0.50 20.0% 3.00 101.0% 25.00 100.4% 88.8% 370 HIDDEN CREEK RD
34 Sensus 3/4" 47531859 1,409 0.50 50.0% 3.00 100.0% 25.00 101.0% 92.7% 411 OLD MILL GROVE RD
35 Sensus 3/4" 44896964 1,313 0.50 80.0% 3.00 100.0% 25.00 100.2% 97.0% 42 JOHNATHAN RD
36 Sensus 3/4" 47719756 1,581 0.50 98.0% 3.00 99.0% 25.00 101.5% 99.2% 425 OLD MILL GROVE RD
37 Sensus 3/4" 47531906 2,057 0.50 97.0% 3.00 99.0% 25.00 101.0% 99.0% 435 OLD MILL GROVE RD
39 Sensus 3/4" 48236744 1,393 0.50 60.0% 3.00 100.0% 25.00 100.2% 94.0% 436 PRAIRIE LN
41 Sensus 3/4" 50401466 1,425 0.50 99.0% 3.00 100.0% 25.00 101.0% 100.0% 445 THISTLE LN
42 Sensus 3/4" 45848297 1,162 0.50 0.0% 3.00 99.6% 25.00 99.0% 84.6% 45 LAKE ZURICH DR
43 Sensus (iPERL) 3/4" 50401438 1,103 0.50 96.0% 3.00 100.0% 25.00 101.2% 99.6% 459 PHEASANT RIDGE RD
44 Sensus 3/4" 48236713 1,381 0.50 99.0% 3.00 100.0% 25.00 100.2% 99.9% 460 BURR OAK DR
45 Sensus 3/4" 49479019 2,488 0.50 99.0% 3.00 100.0% 25.00 100.5% 99.9% 50 E. HARBOR DR
46 Sensus 3/4" 50163713 1,567 0.50 70.0% 3.00 100.0% 25.00 100.0% 95.5% 511 TALL GRASS CIR
47 Sensus 3/4" 50163680 1,743 0.50 6.0% 3.00 99.0% 25.00 101.0% 85.4% 525 RED BRIDGE RD
48 Sensus 3/4" 48236665 1,147 0.50 95.0% 3.00 99.5% 25.00 100.2% 98.9% 55 HOBBLE BUSH DR
49 Sensus 3/4" 49523714 1,828 0.50 95.0% 3.00 101.0% 25.00 101.0% 100.1% 573 GREENBAY CT
50 Sensus 3/4" 49478893 1,318 0.50 98.0% 3.00 101.0% 25.00 100.5% 100.5% 582 SHAKER LN
51 Sensus 3/4" 47601229 1,040 0.50 98.0% 3.00 100.5% 25.00 100.5% 100.1% 708 FIELDSTONE CIR
52 Sensus 3/4" 49523921 1,287 0.50 90.0% 3.00 99.0% 25.00 100.0% 97.8% 710 TRAILSIDE DR
53 Sensus 3/4" 46122631 1,811 0.50 68.0% 3.00 99.0% 25.00 99.0% 94.4% 711 FOXMOOR LN
54 Sensus 3/4" 50401426 2,038 0.50 98.0% 3.00 100.0% 25.00 101.0% 99.9% 736 COLUMBINE CT
56 Sensus 3/4" 49523916 2,013 0.50 98.0% 3.00 99.0% 25.00 100.8% 99.1% 750 WATERFORD CT
57 Sensus 3/4" 47531904 1,438 0.50 96.0% 3.00 100.0% 25.00 100.5% 99.5% 815 WHITE BIRCH LN
58 Sensus 3/4" 46298611 1,395 0.50 80.0% 3.00 100.0% 25.00 100.0% 97.0% 844 INTERLAKEN DR
59 Sensus 3/4" 45848377 2,608 0.50 98.0% 3.00 100.0% 25.00 100.7% 99.8% 895 INTERLAKEN DR

Minimum Flow Intermediate Flow High Flow
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Ref # Manufacturer
Meter 
Size Serial #

Reading 
(kgal)

Rate 
(gpm)

Accuracy 
(%)

Rate 
(gpm)

Accuracy 
(%)

Rate 
(gpm)

Accurac
y (%) From

60 Sensus 3/4" 44962961 1,449 0.50 0.0% 3.00 100.0% 25.00 101.0% 85.2% 9 CRAIG TERR
61 Sensus 3/4" 47719886 1,685 0.50 98.0% 3.00 99.0% 25.00 101.0% 99.2% 900 SURRYSE RD
62 Sensus 3/4" 49596790 732 0.50 98.0% 3.00 100.0% 25.00 101.0% 99.9% 910 SILVERWOOD CT
63 Sensus 3/4" 46122579 1,901 0.50 70.0% 3.00 96.0% 25.00 99.8% 92.7% 93 GOLFVIEW DR
64 Sensus 3/4" 47203513 2,744 0.50 60.0% 3.00 100.0% 25.00 100.5% 94.1% 930 COLONIAL CT
65 Sensus 3/4" 48236590 645 0.50 98.0% 3.00 101.0% 25.00 100.5% 100.5% 950 HEARTWOOD LN
66 Sensus 3/4" 46203620 2,163 0.50 95.0% 3.00 99.0% 25.00 99.8% 98.5% 965 COLONIAL CT
67 Sensus 3/4" 49396784 2,158 0.50 98.0% 3.00 99.5% 25.00 100.6% 99.4% 980 OLD MILL GROVE RD
1 Sensus (iPERL) 1 75952082 106 0.75 100.1% 4.00 100.0% 40.00 100.4% 100.1% 1025 SAMANTHA DR
2 Sensus 1 44133309 2,551 0.75 100.0% 4.00 98.0% 40.00 100.5% 98.7% SANDY POINT LN 231-233
3 Sensus (iPERL) 1 76703900 219 0.75 99.9% 4.00 99.8% 40.00 100.2% 99.9% 915 INTERLAKEN DR
4 Sensus 1 45358173 1,231 0.75 0.0% 4.00 100.0% 40.00 100.0% 85.0% 269 SEBBY LN

Minimum Flow Intermediate Flow High Flow Weighted 
Average 
Accuracy 
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Certificate of Substantial Completion 
 
 
PROJECT NAME: Water Meter Replacement and Fixed Base Meter 

Reading System 
CLIENT: Village of Lake Zurich 

CERTIFICATE DATE (mm/dd/yyyy):       

CERTIFICATE NUMBER:       

PROJECT NUMBER: 44OP-186215 

 

The following portions of the Work are at Substantial Completion in accordance with the Agreement.  
(Insert unique Work item such as Facility Improvement Measure title, system name, building, etc.) 

 
Work Item:       

Warranty Start Date (mm/dd/yyyy):       

Work Item:       

Warranty Start Date (mm/dd/yyyy):       

Work Item:       

Warranty Start Date (mm/dd/yyyy):       
 

The Building Technologies Division of Siemens Industry, Inc. guarantees the workmanship and 
materials of the above Substantially Complete Work in accordance with the Agreement. 

The Work indicated above has been reviewed by the CLIENT and has been found, to the best of the 
CLIENT’s knowledge, to be Substantially Complete.  Substantial Completion is the milestone in the 
progress of the Work at which time the Work is sufficiently complete and available for the CLIENT to 
have beneficial use of the Work for its intended purpose.  A list of items to be completed and 
corrected (if any) shall be identified as the Outstanding Items List, attached to this form, and indicated 
by checking the appropriate box below: 

Outstanding Items List Attached:   No Outstanding Items Noted:  

 

The failure of the CLIENT to note items requiring completion or correction does not relieve the 
contractual responsibility of Building Technologies Division of Siemens Industry, Inc.  to complete or 
correct the Work.  Work found to require completion or correction after the Certificate Date of this 

Deleted:      

Deleted:      

Deleted:      
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Certificate, but within the warranty period shall be corrected in accordance with the Agreement’s 
warranty provisions. 

Building Technologies Division of Siemens Industry, Inc. agrees to complete or correct all items 
indicated on the Outstanding Items in a timely manner. 

Building Technologies Division of Siemens Industry, Inc. Representative:         

 

Signature:     Date:         

 

The CLIENT accepts the Work indicated above as Substantially Complete and assumes possession 
and beneficial use of the Work on the Warranty Start Date indicated above. 

 

CLIENT:         

 

CLIENT Representative:         

 

Signature:     Date:         

 

 

Note:  The CLIENT shall, upon execution of this Certificate of Substantial Completion, assume all 
contractual responsibilities for maintenance, insurance, operation, and protection of the Substantially 
Complete Work in accordance with the Agreement. 
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Certificate of Final Completion 
 
 
PROJECT NAME: Water Meter Replacement and Fixed Base Meter 

Reading System 
CLIENT: Village of Lake Zurich 

CERTIFICATE DATE (mm/dd/yyyy):       

PROJECT NUMBER: 44OP-186215 

 

All elements of the project Work have been reviewed by the CLIENT and have been found, to the best 
of the CLIENT’s knowledge, to be at Final Completion.  All items noted in the Outstanding Items Lists 
associated with Certificate(s) of Substantial Completion have been resolved, and all Work as defined 
in Exhibit A of the Agreement is complete. 

The failure of the CLIENT to note items requiring completion or correction does not relieve the 
contractual responsibility of Building Technologies Division of Siemens Industry, Inc. to complete or 
correct the Work.  Work found to require completion or correction after the date of this Certificate, but 
within the warranty period shall be promptly corrected in accordance with the Agreement’s warranty 
provisions. 

 

Building Technologies Division of Siemens Industry, Inc. has reviewed the project Work, as well as all 
contractual requirements, and the requirements for Final Completion have been met. 

 

Building Technologies Division of Siemens Industry, Inc. Representative:         

Signature:     Date:         

 

The CLIENT accepts the project Work as meeting the requirements for Final Completion.  

 

CLIENT:         

 

CLIENT Representative:         

Signature:     Date:         

Deleted:      

Deleted:      

Deleted:      



Exhibit	E	-	Certification	Under	720	Ilcs	5/33e-11	

	

SIEMENS	certifies	that	it	is	not	barred	under	Article	33E	of	the	Criminal	Code	of	1961	for	bidding	or	
entering	into	this	Agreement	as	a	violation	of	either	the	bid	rigging	or	bid	rotating	prior	thereto.		
SIEMENS	also	certifies	that	it	is	not	delinquent	in	any	taxes	to	the	Illinois	Department	of	Revenue.			

I,	_____________________________(name),	certify	that	I	am	employed	as	
the______________________________(title)	of	Siemens	Industry,	Inc.,	Building	Technologies	Division,	a	
bidder	for	the	prime	contract	for	the	work	described	in	the	bid	to	which	this	certificate	is	attached,	and	I	
hereby	certify	that	I	am	authorized	to	make	this	certificate	and	that	I	have	personal	knowledge	of	the	
matters	certified	to	herein,	and	that	the	company	named	above	is	not	barred	from	contracting	with	any	
unit	of	state	or	local	government	as	a	result	of	a	violation	of	either	Section	33E-3	or	33E-4	of	Article	33E	
of	the	Illinois	Criminal	Code	of	1961.		

	
___________________________________	
Signature	
	
____________________________________	
Title	
	
____________________________________	
Date	
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DRAFT	9/25/17	

7-5-6:	WATER	METERS:	

A. Meters	Required:	
1) All	premises	using	the	village	water	supply	must	be	equipped	with	an	adequate	water	

meter	furnished	by	the	village,	but	paid	for	by	the	consumer;	provided,	that	such	water	
service	may	be	supplied	by	the	village	at	a	flat	rate	of	charge	until	such	meter	is	
installed.	

2) During	the	construction	of	any	building	and	before	any	water	is	installed	as	is	herein	
provided,	the	contractor	so	constructing	such	building	may	be	permitted	to	use	the	
village	water	supply	by	making	application	therefor	and	paying	the	flat	fee	prescribed	by	
the	board	of	trustees.	

3) Before	any	premises	are	occupied,	a	water	meter	shall	be	installed	therein	as	herein	
required,	or	application	be	made	for	such	water	service	at	the	flat	rate	of	charge	until
the	meter	can	be	installed,	or	no	water	shall	be	furnished	such	premises.	

4) Water	meters	and	remote	readers	are	the	property	of	the	village.	Removing,	tampering	
or	disabling	the	meter	shall	result	in	a	$750	tampering	fee,	charges	for	the	new	water	
meter	and	restoration	of	service	being	added	to	the	water	bill.	

5) Village	personnel	must	have	access	to	the	water	meter	and	remote	reader,	consumers	
are	prohibited	from	blocking	access	to	the	meter	or	remote	reader.		Keep	shrubs	and	
vegetation	from	the	remote	reader.	Obstructing	a	meter	or	remote	reader	may	result	in
a	$250	obstruction	fee	for	each	occurrence	being	added	to	the	water	bill.	

B. Type	of	Meter:	All	meters	and	metering	configurations	shall	be	approved	by	the	
superintendent	of	water.	The	American	Water	Works	Association	(AWWA)	standards	for	
metering	devices	shall	apply	as	a	minimum	standard.	

C. Reading	Meters:	The	superintendent	of	water	shall	read	or	cause	to	be	read	every	water	
meter	used	in	the	village	at	such	times	as	are	necessary,	but	not	less	than	once	annually	to
determine	accuracy	of	village	records	as	they	relate	to	actual	meter	readings.	(1989	Code)	

D. Testing	Meters:	Any	customer	may	request	that	the	village	test	that	customer's	municipal	
water	meter.	If	such	test	indicates	that	the	water	meter	is	not	within	plus	or	minus	two	
percent	(±2%)	of	being	accurate,	then	the	village,	in	the	exercise	of	its	sole	discretion	and	
without	charge,	either	shall	repair	and	reinstall	the	water	meter	or	shall	install	a	new	water	
meter.	If	such	test	indicates	that	the	water	meter	is	accurate	within	plus	or	minus	two	
percent	(.2%),	a	one	hundred	dollar	($100)	testing	fee	shall	be	added	to	the	customer’s	
water	bill.	The	village	shall	notify	the	customer	of	such	test	results	in	writing	within	fifteen	
(15)	days	after	the	village	receives	written	test	results,	and	the	village	shall	provide	the	
customer	with	a	copy	of	the	report	documenting	such	test	results.	Nothing	in	this	section	
shall	be	construed	or	applied	to	require	the	village	to	reimburse	to	any	customer	any	fees	or	
charges	paid	by	such	customer	for	water,	and	the	village	shall	not	be	required	to	so	
reimburse	any	customer.	

E. Temporary	Metering:	On	request	and	in	the	exercise	of	the	village's	sole	discretion	based	on
factors	such	as	the	proposed	use	of	the	water,	the	availability	of	a	sufficient	supply	of	water	
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to	satisfy	the	request,	the	capability	of	the	water	supply	system	to	satisfy	the	request	
without	adverse	impact	on	customers	of	the	water	supply	system,	the	timing	of	the	request,	
the	overall	effects	on	the	village's	water	system	if	water	is	supplied	as	requested,	the	
potential	impacts	on	the	general	public	health,	safety,	and	welfare	from	satisfying	the	
request,	and	other	factors	as	the	village	reasonably	may	determine,	the	village	may	
authorize	temporary	use	of	the	village's	fire	hydrants	and	other	water	supply	sources	and	
temporary	placement	of	water	meters	to	measure	water	flow	from	such	sources.	No	such	
temporary	use	shall	be	allowed,	and	no	water	meter	shall	be	placed,	except	after	payment	
of	a	fee	of	fifty	dollars	($50.00).	The	required	fee	shall	apply	each	time	a	water	meter	is	
placed,	moved,	or	replaced	up	to	a	maximum	of	three	(3)	times	the	required	fee	in	any	day.	
The	cost	of	the	water	thereby	supplied	shall	be	as	determined	by	the	board	of	trustees	from	
time	to	time,	but	in	no	event	shall	be	less	than	the	highest	cost	of	water	supplied	by	the	
village	to	a	regular	customer.	

F. Meter	replacement:	From	time	to	time	it	may	become	necessary	to	replace	water	meters	
throughout	the	village.	As	part	of	a	large-scale	water	meter	replacement:	
1) The	village	shall	introduce	the	meter	replacement	program	through	press	releases,	

mailings	and	information	posted	on	the	village	website	and	social	media	outlets.	
2) Consumers	are	to	cooperatively	schedule	replacement	of	the	meter	with	the	village	or	

its	designee.		
3) Failure	to	schedule	a	meter	replacement	within	45	days	of	the	introduction	of	the	large-

scale	program	shall	result	in	a	monthly	old-meter	fee	of	$95	being	added	to	the	water	
bill	until	the	meter	is	replaced.	

4) Failure	to	provide	access	on	two	consecutive	scheduled	meter	replacement	or	repair	
appointments	shall	result	in	a	monthly	old-meter	fee	of	$95	being	added	to	the	water	
bill	until	the	meter	is	replaced.	

5) Consumers	that	have	incurred	the	old-meter	fee	for	6	consecutive	months	shall	be	
added	to	the	shut-off	list.	
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Government Leasing and Finance 

usbank.com 

June 30, 2017 

Village of Lake Zurich, IL 
Attn: Mr. J. Michael Duebner 
Michael.Duebner@lakeZurich.org 

U.S. Bancorp, with $330 billion in assets, is the parent company of U.S. Bank National Association, the 
5th largest commercial bank in the United States.  U.S. Bancorp operates 3,089 banking offices, 5,092 
ATMs in 25 states, and provides a comprehensive line of banking, brokerage, insurance, investment, 
mortgage, trust and payment services products to consumers, businesses and institutions.  U.S. Bancorp 
and its employees are dedicated to improving the communities they serve, for which the company earned 
the 2011 Spirit of America Award, the highest honor bestowed on a company by United Way.   

Within the wholesale banking area, U.S. Bank has a specific focus on government with its Government 
Banking Division.  As a provider to governments at the Federal, State and Local levels, U.S. Bank has a 
unique understanding of government needs, especially debt needs.  We are a top provider of debt services 
to governmental entities.  Furthermore, the U.S. Bancorp Equipment Finance (Equipment finance) is one 
of the largest bank-affiliated equipment finance providers in the United States.  We’re a major capital 
equipment funding source for companies and governmental entities in virtually every industry sector 
nationwide with transactions ranging from $5,000 to over $50 million.  We offer seven different specific 
industry debt leasing groups of which USBGLF is one.   

For 40 years we’ve pursued innovative solutions for customers seeking financing for capital equipment.  
U.S. Bank is able to provide flexible and competitive rates and terms on virtually any capital equipment 
acquisition.  We specialize in customizing each customer’s financing needs and offer a variety of capital 
equipment lease-oriented products.  Equipment Finance recognizes the importance of your long-term 
customer relationships and works to strengthen them by using our industry expertise and superior 
customer service.  

USBGLF has a lot of experience financing equipment through a Master Lease/Installment Purchase 

agreement with many entities across the United States, including, but not limited to, the Village of 

Buffalo Grove, IL, City of Rockford, IL, City of Springfield,IL, and the City of Topeka, KS.  

Respectfully, 

Tasha Barreau 

Tasha Barreau, Vice President  

U.S. Bancorp Government Leasing & Finance, Inc. 

Phone: 303-330-4160  

Email: tasha.barreau@usbank.com 

Exhibit C
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August 14, 2017 
 
Village of Lake Zurich, IL 
        
At your request, U.S. Bancorp Government Leasing and Finance, Inc. (“USBGLF”) has prepared for your consideration the following proposal 
for financing (“Proposal”).  This is only a proposal and does not represent a commitment by U.S. Bancorp Government Leasing and 
Finance, Inc.  

Customer: Village of Lake Zurich 

Lessor:  U.S. Bancorp Government Leasing and Finance, Inc. 

PROPERTY: Energy Savings Performance Contract developed by Siemens 

EXPIRATION: October 10, 2017 

LEASE 
QUOTE: 

Amount  Rate Payments Factor Pmts / Year Term Adv. / Arr. 

  $3,000,000.00 2.495% *Custom *Custom 4 16 years *Custom 

 
Notes: There are no fees associated with this offer including the establishment and use of a U.S. Bank, N.A. escrow account should one 
be required.  
 
*Payment Structure:  USBGLF understands the Village requires payments to be made from savings each year, however, USBGLF 
would require capital contribution in addition to the savings each year in order to even out the payment stream.  The proposal is based 
upon the alternative payment stream.  Please see attached amortization schedule.  
 
Prepayment:  The Village may prepay in full after 12 months for 103% of the remaining principal balance.  
 
Rate will be held through October 10, 2017.  If the financing does not close by said date, the interest rate will be subject to the move in 
like term swap rates as published at www.interestrateswapstoday.com.  Lender will adjust the payment based upon 65% of the change 
in the above mentioned index as long as the original economic return is maintained as determined by the Lender.   
 
The Lease will be structured as a tax-exempt municipal lease or installment purchase, with title in the Lessee’s name and USBGLF holding a 
security interest in the equipment during the term. The lease is “triple-net” with the Lessee responsible for taxes, maintenance and insurance.  
Documentation will be provided by USBGLF, including (i) standard representations, warranties and covenants by the Lessee pertaining to the 
accuracy of information, organization, authority, essential use, compliance with laws, pending legal action, location and use of collateral, 
insurance, financial reporting and financial covenants; and (ii) standard USBGLF provisions pertaining to events of default and remedies 
available upon default.  This offer is subject to the execution of all documentation by the Lessee within a reasonable time and in form and 
substance acceptable to Lessee, USBGLF and USBGLF’s counsel, including terms and conditions not outlined in this Proposal. 
 
This Proposal is conditioned on there being no material adverse change in the financial condition of the Lessee.  Additionally, the terms and 
conditions outlined herein are subject to final review and approval (including collateral and essential use review) by USBGLF’s business, legal, 
credit, and equipment risk management personnel.   

 
Sincerely, 

Tasha Barreau 
 

Tasha Barreau 
Vice President 
U.S. Bancorp Government Leasing & Finance, Inc. 
303-330-4160 
Tasha.barreau@usbank.com 
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ACCEPTANCE: 
By accepting this Proposal, Lessee acknowledges that this Proposal does not represent a commitment to provide financing but only outlines general terms and 
conditions of the USBGLF’s financing program currently available to qualified lessees. 
ACCEPTED BY:   
 
     
Name / Title 
 
dated:      
 

 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 



debt ending

date service interest principal balance

10/1/2017 -                    -                 -                    3,000,000.00   

10/1/2018 74,850.00        74,850.00    -                    3,000,000.00   

1/1/2019 43,642.74        18,712.50    24,930.24        2,975,069.76   

4/1/2019 43,642.74        18,557.00    25,085.74        2,949,984.02   

7/1/2019 43,642.74        18,400.53    25,242.21        2,924,741.80   

10/1/2019 43,642.74        18,243.08    25,399.66        2,899,342.14   

1/1/2020 43,642.74        18,084.65    25,558.09        2,873,784.05   

4/1/2020 43,642.74        17,925.23    25,717.51        2,848,066.53   

7/1/2020 43,642.74        17,764.82    25,877.92        2,822,188.61   

10/1/2020 43,642.74        17,603.40    26,039.34        2,796,149.27   

1/1/2021 43,642.74        17,440.98    26,201.76        2,769,947.51   

4/1/2021 43,642.74        17,277.55    26,365.19        2,743,582.32   

7/1/2021 43,642.74        17,113.09    26,529.65        2,717,052.67   

10/1/2021 43,642.74        16,947.62    26,695.12        2,690,357.55   

1/1/2022 43,642.74        16,781.11    26,861.63        2,663,495.92   

4/1/2022 43,642.74        16,613.56    27,029.18        2,636,466.73   

7/1/2022 43,642.74        16,444.96    27,197.78        2,609,268.95   

10/1/2022 43,642.74        16,275.32    27,367.42        2,581,901.53   

1/1/2023 55,247.58        16,104.61    39,142.97        2,542,758.56   

4/1/2023 55,247.58        15,860.46    39,387.12        2,503,371.44   

7/1/2023 55,247.58        15,614.78    39,632.80        2,463,738.63   

10/1/2023 55,247.58        15,367.57    39,880.01        2,423,858.62   

1/1/2024 55,247.58        15,118.82    40,128.76        2,383,729.86   

4/1/2024 55,247.58        14,868.52    40,379.06        2,343,350.80   

7/1/2024 55,247.58        14,616.65    40,630.93        2,302,719.87   

10/1/2024 55,247.58        14,363.22    40,884.36        2,261,835.50   

1/1/2025 55,247.58        14,108.20    41,139.38        2,220,696.12   

4/1/2025 55,247.58        13,851.59    41,395.99        2,179,300.13   

7/1/2025 55,247.58        13,593.38    41,654.20        2,137,645.94   

10/1/2025 55,247.58        13,333.57    41,914.01        2,095,731.93   

1/1/2026 61,195.79        13,072.13    48,123.66        2,047,608.26   

4/1/2026 61,195.79        12,771.96    48,423.83        1,999,184.43   

7/1/2026 61,195.79        12,469.91    48,725.88        1,950,458.55   

10/1/2026 61,195.79        12,165.99    49,029.80        1,901,428.75   

1/1/2027 67,358.76        11,860.16    55,498.60        1,845,930.15   

4/1/2027 67,358.76        11,513.99    55,844.77        1,790,085.38   

7/1/2027 67,358.76        11,165.66    56,193.10        1,733,892.28   

10/1/2027 67,358.76        10,815.15    56,543.61        1,677,348.67   

1/1/2028 73,742.65        10,462.46    63,280.19        1,614,068.48   

4/1/2028 73,742.65        10,067.75    63,674.90        1,550,393.58   

7/1/2028 73,742.65        9,670.58       64,072.07        1,486,321.51   

10/1/2028 73,742.65        9,270.93       64,471.72        1,421,849.79   

1/1/2029 80,353.82        8,868.79       71,485.03        1,350,364.76   



4/1/2029 80,353.82        8,422.90       71,930.92        1,278,433.84   

7/1/2029 80,353.82        7,974.23       72,379.59        1,206,054.25   

10/1/2029 80,353.82        7,522.76       72,831.06        1,133,223.20   

1/1/2030 68,710.48        7,068.48       61,642.00        1,071,581.19   

4/1/2030 68,710.48        6,683.99       62,026.49        1,009,554.70   

7/1/2030 68,710.48        6,297.10       62,413.39        947,141.31      

10/1/2030 68,710.48        5,907.79       62,802.69        884,338.63      

1/1/2031 73,086.76        5,516.06       67,570.69        816,767.93      

4/1/2031 73,086.76        5,094.59       67,992.17        748,775.77      

7/1/2031 73,086.76        4,670.49       68,416.27        680,359.50      

10/1/2031 73,086.76        4,243.74       68,843.01        611,516.49      

1/1/2032 78,600.69        3,814.33       74,786.35        536,730.13      

4/1/2032 78,600.69        3,347.85       75,252.83        461,477.30      

7/1/2032 78,600.69        2,878.46       75,722.22        385,755.08      

10/1/2032 78,600.69        2,406.15       76,194.54        309,560.54      

1/1/2033 78,600.69        1,930.88       76,669.80        232,890.73      

4/1/2033 78,600.69        1,452.66       77,148.03        155,742.70      

7/1/2033 78,600.69        971.45          77,629.24        78,113.46        

10/1/2033 78,600.69        487.23          78,113.46        0.00                  

total 3,762,703.34  762,703.34  3,000,000.00  



 

DOCUMENT CHECKLIST 
 

PLEASE EXECUTE ONE (1) ORIGINAL SET OF ALL DOCUMENTS  
**NO FRONT AND BACK COPIES, PLEASE** 

 
RETURN ALL ORIGINALS TO: 

U.S. BANCORP GOVERNMENT LEASING AND FINANCE, INC. 
<<DOCUMENTATIONSPECIALIST>> 

950 17TH STREET, 7TH FLOOR 
DENVER, CO 80202 

<<DOCUMENTATIONSPECIALISTPHONE>> 
 

 Master Tax-Exempt Lease/Purchase Agreement – This document must be executed in the presence of a witness/attestor. 
The attesting witness does not have to be a notary, just present at the time of execution. 

 
 Addendum/Amendment to Master Tax-Exempt Lease/Purchase Agreement – This document must be executed in the 

presence of a witness/attestor. The attesting witness does not have to be a notary, just present at the time of execution. 
 

 Property Schedule No. <<Sched.#>> - This document must be executed in the presence of a witness/attestor. The attesting 
witness does not have to be a notary, just present at the time of execution. 

 
 Property Description and Payment Schedule – Exhibit 1 

 
 Lessee’s Counsel’s Opinion – Exhibit 2. This exhibit will need to be executed by your attorney, dated and placed on their 

letterhead. Your attorney will likely want to review the agreement prior to executing this opinion. 
 
 Lessee’s General and Incumbency Certificate – Exhibit 3. Include in your return package a copy of the board minutes or 

resolution for our files. 
 
 Payment of Proceeds Instructions – Exhibit 4. Intentionally Omitted. 

  
 Acceptance Certificate – Exhibit 5. Intentionally Omitted. 
 
 Bank Qualification and Arbitrage Rebate – Exhibit 6.  

 
 Insurance Authorization and Verification – To be filled out by the Lessee and sent to your insurance carrier. A valid 

insurance certificate, or self-insurance letter if the Lessee self-insures, is required prior to funding. 
 
 Notification of Tax Treatment – Please provide your State of Sales/Use tax Exemption Certificate. 
 
 Form 8038-G – Blank form and instructions provided to Lessee. Please consult your CPA, local legal or bond counsel to fill 

out.  
 

 Escrow Agreement – This document needs to be executed by the Executing Official defined in the Lessee’s Certificate – 
Exhibit 3. 
 

o Investment Direction Letter – Exhibit 1.  This document needs to be executed by the Executing Official. 
o Schedule of Fees – Exhibit 2. 
o Requisition Request – Exhibit 3.  This document should be retained by Lessee and utilized to request 

disbursements from the escrow account.  Please make copies and fill out as many as are needed. 
o Final Acceptance Certificate - Exhibit 4.  This document should be retained by Lessee and provided to Lessor 

once all the proceeds have been disbursed from the escrow account. 
o Class Action Negative Consent Letter – Exhibit 6. 
o IRS Form W-9. This document should be retained by Lessee and submitted with the Requisition Request(s) for each 

vendor being paid. Please make copies and fill out as many as are needed. 



 

  

ADDENDUM (ILLINOIS) 
Master Tax-Exempt Lease/Purchase Agreement 

 
THIS ADDENDUM, which is entered into as of <<MasterLeaseDate>> between U.S. Bancorp Government Leasing and Finance, Inc. 
(“Lessor”) and <<Lessee>> (“Lessee”), is intended to modify and supplement Property Schedule No. <<Sched. #>> (the “Property 
Schedule”) to the Master Tax-Exempt Lease/Purchase Agreement between Lessor and Lessee dated as of <<MasterLeaseDate>> (the 
“Master Agreement”).  Capitalized terms not otherwise defined herein shall have the meanings set forth in the Master Agreement. 
 
In addition to the representations, warranties and covenants of Lessee set forth in the Master Agreement, Lessee, as of the 
Commencement Date for the Property Schedule, represents, warrants and covenants for the benefit of Lessor as follows: 
 
 (a) If Lessee is a county, the debt limitations applicable to Lessee, including but not limited to the limitations imposed by Ill. 
Ann. Stat. Ch. 55, §§5/5-1012, 5/5-1083 (which provide in substance that the total amount of Lease Payments payable under the Property 
Schedule, when aggregated with existing indebtedness, may not exceed 5.75 percent of the value of the taxable property of Lessee), have 
not been exceeded [attach computation of such test]. 
 
 (b) If Lessee is a municipality: 
 
  (i) The debt limitations applicable to Lessee, including but not limited to the limitations imposed by Ill. Ann. Stat. 
Ch. 65, §5/11-61-3 (which provides in substance that the total amount of Lease Payments payable under the Property Schedule, when 
aggregated with existing indebtedness, may not exceed 8.625 percent of the value of the taxable property of Lessee), have not been 
exceeded [attach computation of such test]; 
 
  (iii) The Property Schedule has been approved by two-thirds of the members of the governing body of Lessee. 
  
 (c) If Lessee is a school district, the Property Schedule has been approved by two-thirds of the members of the governing 
body of Lessee; 
 
IN WITNESS WHEREOF, Lessor and Lessee have caused this Addendum to be executed in their names by their duly authorized 
representatives as of the date first above written. 
 

Lessor: U.S. Bancorp Government Leasing and 
Finance, Inc. 

 Lessee: <<Lessee>> 
 

 
 
By: 

  
 
By: 

 
 
Name: 

  
 
Name: 

 
 
Title: 

  
 
Title: 

   
  Attest: 

 
By 

   
Name: 

   
Title: 

 



 

  

 
Master Tax-Exempt Lease/Purchase Agreement 

 
 

Between: U.S. Bancorp Government Leasing and Finance, Inc. (the “Lessor”) 
13010 SW 68th Parkway, Suite 100 
Portland, OR 97223 
 

And: <<Lessee>> (the “Lessee”) 
<<LesseeAddress1>> 
<<LesseeAddress2>> 
<<LesseeCity>>, <<LesseeState>> <<LesseeZip>> 
Attention: <<LesseeContact>> 
Telephone: <<LesseePhone>> 
 

Dated: <<MasterLeaseDate>> 
 
 

ARTICLE I 
DEFINITIONS 

 
The following terms will have the meanings indicated below unless the context clearly requires otherwise: 
 

"Agreement" means this Master Tax-Exempt Lease/Purchase Agreement, including all exhibits and schedules attached hereto. 
 

“Code” is defined in Section 3.01(f). 
 
"Commencement Date" is the date when the term of a Property Schedule and Lessee's obligation to pay rent thereunder commences, which date shall be set forth in such 
Property Schedule.   
 

“Event of Default” is defined in Section 13.01. 

“Lease Payments" means the Lease Payments payable by Lessee under Article VI of this Agreement and each Property Schedule, as set forth in each Property Schedule.   
 
“Lease Payment Dates" means the Lease Payment dates for the Lease Payments as set forth in each Property Schedule. 
 

"Lease Term" means, with respect to a Property Schedule, the Original Term and all Renewal Terms.  The Lease Term for each Property Schedule executed hereunder shall 
be set forth in such Property Schedule, as provided in Section 4.02.  
 

"Lessee" means the entity identified as such in the first paragraph hereof, and its permitted successors and assigns. 
 

"Lessor" means the entity identified as such in the first paragraph hereof, and its successors and assigns. 
 
“Nonappropriation Event” is defined in Section 6.06. 
 

"Original Term" means, with respect to a Property Schedule, the period from the Commencement Date until the end of the budget year of Lessee in effect at the 
Commencement Date. 
 

"Property" means, collectively, the property lease/purchased pursuant to this Agreement, and with respect to each Property Schedule, the property described in such 
Property Schedule, and all replacements, repairs, restorations, modifications and improvements thereof or thereto made pursuant to Section 8.01 or Article IX.   
 

"Property Schedule" means a Property Schedule in the form attached hereto for Property Schedule 1.  Subsequent Property Schedules pursuant to this Agreement shall be 
numbered consecutively, beginning with Property Schedule 2. 
 

"Purchase Price" means the amount that Lessee may, in its discretion, pay to Lessor to purchase the Property under a Property Schedule, as provided in Section 11.01 and 
as set forth in the Property Schedule.  
 

"Renewal Terms" means the renewal terms of a Property Schedule, each having a duration of one year and a term coextensive with Lessee's budget year. 
 

"State" means the state where Lessee is located. 
 

"Vendor" means the manufacturer or contractor of the Property as well as the agents or dealers of the manufacturer or contractor from whom Lessor or Lessee purchased or 
is purchasing all or any portion of the Property. 
 

ARTICLE II 
 
2.01 Property Schedules Separate Financings.  Each Property Schedule executed and delivered under this Agreement shall be a separate financing, distinct from 
other Property Schedules.  Without limiting the foregoing, upon the occurrence of an Event of Default or a Nonappropriation Event with respect to a Property Schedule, Lessor 
shall have the rights and remedies specified herein with respect to the Property financed and the Lease Payments payable under such Property Schedule, and except as 
expressly provided in Section 12.02 below, Lessor shall have no rights or remedies with respect to Property financed or Lease Payments payable under any other Property 
Schedules unless an Event of Default or Nonappropriation Event has also occurred under such other Property Schedules. 
 

ARTICLE III 
 
3.01 Covenants of Lessee.  As of the Commencement Date for each Property Schedule executed and delivered hereunder, Lessee shall be deemed to represent, 
covenant and warrant for the benefit of Lessor as follows: 
 

(a) Lessee is a public body corporate and politic duly organized and existing under the constitution and laws of the State with full power and authority to enter 
into this Agreement and the Property Schedule and the transactions contemplated thereby and to perform all of its obligations thereunder. 

 

(b) Lessee will do or cause to be done all things necessary to preserve and keep in full force and effect its existence as a body corporate and politic.  To the 
extent Lessee should merge with another entity under the laws of the State, Lessee agrees that as a condition to such merger it will require that the 
remaining or resulting entity shall be assigned Lessee's rights and shall assume Lessee's obligations hereunder. 

 



 

  

(c) Lessee has been duly authorized to execute and deliver this Agreement and the Property Schedule by proper action by its governing body, or by other 
appropriate official approval, and all requirements have been met and procedures have occurred in order to ensure the validity and enforceability of this 
Agreement and the Property Schedule, and Lessee has complied with such public bidding requirements as may be applicable to this Agreement and the 
Property Schedule and the acquisition by Lessee of the Property thereunder.  On or before the Commencement Date for the Property Schedule, Lessee 
shall cause to be delivered an opinion of counsel in substantially the form attached to the form of the Property Schedule as Exhibit 2. 

 

(d) During the Lease Term for the Property Schedule, the Property thereunder will perform and will be used by Lessee only for the purpose of performing 
essential governmental uses and public functions within the permissible scope of Lessee's authority. 

 

(e) Lessee will provide Lessor with current financial statements, budgets and proof of appropriation for the ensuing budget year and other financial information 
relating to the ability of Lessee to continue this Agreement and the Property Schedule in such form and containing such information as may be requested by 
Lessor. 

 

(f) Lessee will comply with all applicable provisions of the Internal Revenue Code of 1986, as amended (the “Code”), including Sections 103 and 148 thereof, 
and the regulations of the Treasury Department thereunder, from time to time proposed or in effect, in order to maintain the excludability from gross income 
for federal income tax purposes of the interest component of Lease Payments under the Property Schedule and will not use or permit the use of the Property 
in such a manner as to cause a Property Schedule to be a "private activity bond" under Section 141(a) of the Code.  Lessee covenants and agrees that it will 
use the proceeds of the Property Schedule as soon as practicable and with all reasonable dispatch for the purpose for which the Property Schedule has 
been entered into, and that no part of the proceeds of the Property Schedule shall be invested in any securities, obligations or other investments except for 
the temporary period pending such use nor used, at any time, directly or indirectly, in a manner which, if such use had been reasonably anticipated on the 
date of issuance of the Agreement, would have caused any portion of the Property Schedule to be or become "arbitrage bonds" within the meaning of 
Section 103(b)(2) or Section 148 of the Code and the regulations of the Treasury Department thereunder proposed or in effect at the time of such use and 
applicable to obligations issued on the date of issuance of the Property Schedule.   

 

(g) The execution, delivery and performance of this Agreement and the Property Schedule and compliance with the provisions hereof and thereof by Lessee 
does not conflict with or result in a violation or breach or constitute a default under, any resolution, bond, agreement, indenture, mortgage, note, lease or 
other instrument to which Lessee is a party or by which it is bound by any law or any rule, regulation, order or decree of any court, governmental agency or 
body having jurisdiction over Lessee or any of its activities or properties resulting in the creation or imposition of any lien, charge or other security interest or 
encumbrance of any nature whatsoever upon any property or assets of Lessee or to which it is subject. 

 
(h) Lessee's exact legal name is as set forth on the first page of this Agreement.  Lessee will not change its legal name in any respect without giving thirty (30) 

days prior notice to Lessor. 
 

ARTICLE IV 
 
4.01 Lease of Property.  On the Commencement Date of each Property Schedule executed hereunder, Lessor will be deemed to demise, lease and let to Lessee, and 
Lessee will be deemed to rent, lease and hire from Lessor, the Property described in such Property Schedule, in accordance with this Agreement and such Property 
Schedule, for the Lease Term set forth in such Property Schedule.   
 

4.02 Lease Term.  The term of each Property Schedule shall commence on the Commencement Date set forth therein and shall terminate upon payment of the final 
Lease Payment set forth in such Property Schedule and the exercise of the Purchase Option described in Section 11.01, unless terminated sooner pursuant to this Agreement 
or the Property Schedule. 
 

4.03 Delivery, Installation and Acceptance of Property.  Lessee shall order the Property, shall cause the Property to be delivered and installed at the locations 
specified in the applicable Property Schedule and shall pay all taxes, delivery costs and installation costs, if any, in connection therewith.  To the extent funds are deposited 
under an escrow agreement or trust agreement for the acquisition of the Property, such funds shall be disbursed as provided therein.  When the Property described in such 
Property Schedule is delivered, installed and accepted as to Lessee's specifications, Lessee shall immediately accept the Property and evidence said acceptance by 
executing and delivering to Lessor the Acceptance Certificate substantially in the form attached to the Property Schedule.   
 

ARTICLE V 
 
5.01 Enjoyment of Property.  Lessee shall during the Lease Term peaceably and quietly have, hold and enjoy the Property, without suit, trouble or hindrance from 
Lessor, except as expressly set forth in this Agreement.  Lessor shall not interfere with such quiet use and enjoyment during the Lease Term so long as Lessee is not in 
default under the subject Property Schedule.  
 

5.02 Location; Inspection.  The Property will be initially located or based at the location specified in the applicable Property Schedule.  Lessor shall have the right at 
all reasonable times during business hours to enter into and upon the property of Lessee for the purpose of inspecting the Property. 
 

ARTICLE VI 
 
6.01 Lease Payments to Constitute a Current Expense of Lessee.  Lessor and Lessee understand and intend that the obligation of Lessee to pay Lease Payments 
hereunder shall constitute a current expense of Lessee and shall not in any way be construed to be a debt of Lessee in contravention of any applicable constitutional, 
statutory or charter limitation or requirement concerning the creation of indebtedness by Lessee, nor shall anything contained herein constitute a pledge of the faith and credit 
or taxing power of Lessee.  Upon the appropriation of Lease Payments for a fiscal year, the Lease Payments for said fiscal year, and only the Lease Payments for said current 
fiscal year, shall be a binding obligation of Lessee; provided that such obligation shall not include a pledge of the taxing power of Lessee.  
 

6.02 Payment of Lease Payments.  Lessee shall promptly pay Lease Payments under each Property Schedule, exclusively from legally available funds, in lawful 
money of the United States of America, to Lessor in such amounts and on such dates as described in the applicable Property Schedule, at Lessor's address set forth on the 
first page of this Agreement, unless Lessor instructs Lessee otherwise.  Lessee shall pay Lessor a charge on any delinquent Lease Payments under a Property Schedule in 
an amount sufficient to cover all additional costs and expenses incurred by Lessor from such delinquent Lease Payment.  In addition, Lessee shall pay a late charge of five 
cents per dollar or the highest amount permitted by applicable law, whichever is lower, on all delinquent Lease Payments and interest on said delinquent amounts from the 
date such amounts were due until paid at the rate of 12% per annum or the maximum amount permitted by law, whichever is less.    
 

6.03 Interest Component.  A portion of each Lease Payment due under each Property Schedule is paid as, and represents payment of, interest, and each Property 
Schedule hereunder shall set forth the interest component (or method of computation thereof) of each Lease Payment thereunder during the Lease Term. 
 

6.04 Lease Payments to be Unconditional.  SUBJECT TO SECTION 6.06, THE OBLIGATIONS OF LESSEE TO PAY THE LEASE PAYMENTS DUE UNDER THE 
PROPERTY SCHEDULES AND TO PERFORM AND OBSERVE THE OTHER COVENANTS AND AGREEMENTS CONTAINED HEREIN SHALL BE ABSOLUTE AND 
UNCONDITIONAL IN ALL EVENTS WITHOUT ABATEMENT, DIMINUTION, DEDUCTION, SET-OFF OR DEFENSE, FOR ANY REASON, INCLUDING WITHOUT 
LIMITATION, ANY DEFECTS, MALFUNCTIONS, BREAKDOWNS OR INFIRMITIES IN THE PROPERTY OR ANY ACCIDENT, CONDEMNATION OR UNFORESEEN 
CIRCUMSTANCES.  THIS PROVISION SHALL NOT LIMIT LESSEE'S RIGHTS OR ACTIONS AGAINST ANY VENDOR AS PROVIDED IN SECTION 10.02. 
 

6.05 Continuation of Lease by Lessee.  Lessee intends to continue all Property Schedules entered into pursuant to this Agreement and to pay the Lease Payments 
thereunder.  Lessee reasonably believes that legally available funds in an amount sufficient to make all Lease Payments during the term of all Property Schedules can be 
obtained.  Lessee agrees that its staff will provide during the budgeting process for each budget year to the governing body of Lessee notification of any Lease Payments due 
under the Property Schedules during the following budget year.  Notwithstanding this covenant, if Lessee fails to appropriate the Lease Payments for a Property Schedule 
pursuant to Section 6.06, such Property Schedule shall terminate at the end of the then current Original Term or Renewal Term.  Although Lessee has made this covenant, in 
the event that it fails to provide such notice, no remedy is provided and Lessee shall not be liable for any damages for its failure to so comply. 
 

6.06 Nonappropriation.  If during the then current Original Term or Renewal Term, sufficient funds are not appropriated to make Lease Payments required under a 
Property Schedule for the following fiscal year, Lessee shall be deemed to not have renewed such Property Schedule for the following fiscal year and the Property Schedule 
shall terminate at the end of the then current Original Term or Renewal Term and Lessee shall not be obligated to make Lease Payments under said Property Schedule 
beyond the then current fiscal year for which funds have been appropriated.  Upon the occurrence of such nonappropriation (a "Nonappropriation Event") Lessee shall, no 
later than the end of the fiscal year for which Lease Payments have been appropriated, deliver possession of the Property under said Property Schedule to Lessor.  If Lessee 



 

  

fails to deliver possession of the Property to Lessor upon termination of said Property Schedule by reason of a Nonappropriation Event, the termination shall nevertheless be 
effective but Lessee shall be responsible for the payment of damages in an amount equal to the portion of Lease Payments thereafter coming due that is attributable to the 
number of days after the termination during which the Lessee fails to deliver possession and for any other loss suffered by Lessor as a result of Lessee's failure to deliver 
possession as required.  In addition, Lessor may, by written instructions to any escrow agent who is holding proceeds of the Property Schedule, instruct such escrow agent to 
release all such proceeds and any earnings thereon to Lessor, such sums to be credited to Lessee's obligations under the Property Schedule and this Agreement.  Lessee 
shall notify Lessor in writing within seven (7) days after the failure of the Lessee to appropriate funds sufficient for the payment of the Lease Payments, but failure to provide 
such notice shall not operate to extend the Lease Term or result in any liability to Lessee. 
 
6.07 Defeasance of Lease Payments.  Lessee may at any time irrevocably deposit in escrow with a defeasance escrow agent for the purpose of paying all of the 
principal component and interest component accruing under a Property Schedule, a sum of cash and non-callable securities consisting of direct obligations of, or obligations 
the principal of an interest on which are unconditionally guaranteed by, the United States of America or any agency or instrumentality thereof, in such aggregate amount, 
bearing interest at such rates and maturing on such dates as shall be required to provide funds sufficient for this purpose.  Upon such defeasance, all right, title and interest of 
Lessor in the Property under said Property Schedule shall terminate.  Lessee shall cause such investment to comply with the requirements of federal tax law so that the 
exclusion from gross income of the interest component of Lease Payments on said Property Schedule is not adversely affected. 
 
6.08 Gross-Up.  If an Event of Taxability occurs with respect to a Property Schedule, the interest component of Lease Payments on the Property Schedule shall 
thereafter be payable at the Taxable Rate, and Lessee shall pay to Lessor promptly following demand an amount sufficient to supplement prior Lease Payments on such 
Property Schedule so that Lessor receives the interest component of such Lease Payments, retroactive to the date as of which the interest component is determined to be 
includible in the gross income of Lessor for federal income tax purposes, calculated at the Taxable Rate, together with any penalties and interest actually imposed on Lessor 
as a result of the Event of Taxability.  For purposes of this Section, “Event of Taxability” means, with respect to a Property Schedule, (a) a final determination by the Internal 
Revenue Service or a court of competent jurisdiction that the interest component of Lease Payments on the Property Schedule is includible for federal income tax purposes in 
the gross income of Lessor, or (b) receipt by Lessor of a written opinion of a nationally recognized public finance lawyer or law firm to the effect that there exists substantial 
doubt whether the interest component of Lease Payments on the Property Schedule is excludible for federal income tax purposes from the gross income of Lessor, in each 
case due to any action or failure to take action by Lessee.  “Taxable Rate” means the interest rate at which the interest component of Lease Payments on a Property 
Schedule was originally calculated, divided by 0.65. 
ARTICLE VII 
 
7.01 Title to the Property.  Upon acceptance of the Property by Lessee and unless otherwise required by the laws of the State, title to the Property shall vest in 
Lessee, subject to Lessor's interests under the applicable Property Schedule and this Agreement. 
 

7.02 Personal Property.  The Property is and will remain personal property and will not be deemed to be affixed to or a part of the real estate on which it may be 
situated, notwithstanding that the Property or any part thereof may be or hereafter become in any manner physically affixed or attached to real estate or any building thereon.  
If requested by Lessor, Lessee will, at Lessee's expense, furnish a waiver of any interest in the Property from any party having an interest in any such real estate or building. 
 

7.03 Security Interest.  To the extent permitted by law and to secure the performance of all of Lessee's obligations under this Agreement with respect to a Property 
Schedule, including without limitation all Property Schedules now existing are hereafter executed, Lessee grants to Lessor, for the benefit of Lessor and its successors and 
assigns, a security interest constituting a first lien on Lessee's interest in all of the Property under the Property Schedule, whether now owned or hereafter acquired, all 
additions, attachments, alterations and accessions to the Property, all substitutions and replacements for the Property, and on any proceeds of any of the foregoing, including 
insurance proceeds.  Lessee shall execute any additional documents, including financing statements, affidavits, notices and similar instruments, in form and substance 
satisfactory to Lessor, which Lessor deems necessary or appropriate to establish, maintain and perfect a security interest in the Property in favor of Lessor and its successors 
and assigns.  Lessee hereby authorizes Lessor to file all financing statements which Lessor deems necessary or appropriate to establish, maintain and perfect such security 
interest. 
 

ARTICLE VIII 
 
8.01 Maintenance of Property by Lessee.  Lessee shall keep and maintain the Property in good condition and working order and in compliance with the 
manufacturer's specifications, shall use, operate and maintain the Property in conformity with all laws and regulations concerning the Property's ownership, possession, use 
and maintenance, and shall keep the Property free and clear of all liens and claims, other than those created by this Agreement.  Lessee shall have sole responsibility to 
maintain and repair the Property.  Should Lessee fail to maintain, preserve and keep the Property in good repair and working order and in accordance with manufacturer's 
specifications, and if requested by Lessor, Lessee will enter into maintenance contracts for the Property in form approved by Lessor and with approved providers. 
 

8.02 Liens, Taxes, Other Governmental Charges and Utility Charges.  Lessee shall keep the Property free of all levies, liens and encumbrances, except for the 
interest of Lessor under this Agreement.  The parties to this Agreement contemplate that the Property will be used for a governmental or proprietary purpose of Lessee and, 
therefore, that the Property will be exempt from all property taxes.  The Lease Payments payable by Lessee under this Agreement and the Property Schedules hereunder 
have been established to reflect the savings resulting from this exemption from taxation.  Lessee will take such actions necessary under applicable law to obtain said 
exemption.  Nevertheless, if the use, possession or acquisition of the Property is determined to be subject to taxation or later becomes subject to such taxes, Lessee shall pay 
when due all taxes and governmental charges lawfully assessed or levied against or with respect to the Property.  Lessee shall pay all gas, water, steam, electricity, heat, 
power, telephone, utility and other charges incurred in the operation, maintenance, use, occupancy and upkeep of the Property.  Lessee shall pay such taxes or charges as 
the same may become due; provided that, with respect to any such taxes or charges that may lawfully be paid in installments over a period of years, Lessee shall be obligated 
to pay only such installments as accrue during the then current fiscal year of the Lease Term for such Property. 
 

8.03 Insurance.  At its own expense, Lessee shall maintain (a) casualty insurance insuring the Property against loss or damage by fire and all other risks covered by 
the standard extended coverage endorsement then in use in the State and any other risks reasonably required by Lessor in an amount equal to at least the outstanding 
principal component of Lease Payments, and (b) liability insurance that protects Lessor from liability in all events in an amount reasonably acceptable to Lessor, and (c) 
worker's compensation insurance covering all employees working on, in, near or about the Property; provided that Lessee may self-insure against all such risks.  All insurance 
proceeds from casualty losses shall be payable as hereinafter provided in this Agreement.  All such insurance shall be with insurers that are authorized to issue such 
insurance in the State.  All such liability insurance shall name Lessor as an additional insured.  All such casualty insurance shall contain a provision making any losses 
payable to Lessor and Lessee as their respective interests may appear.  All such insurance shall contain a provision to the effect that such insurance shall not be canceled or 
modified without first giving written notice thereof to Lessor and Lessee at least thirty (30) days in advance of such cancellation or modification.  Such changes shall not 
become effective without Lessor's prior written consent.  Lessee shall furnish to Lessor, on or before the Commencement Date for each Property Schedule, and thereafter at 
Lessor's request, certificates evidencing such coverage, or, if Lessee self-insures, a written description of its self-insurance program together with a certification from Lessee's 
risk manager or insurance agent or consultant to the effect that Lessee's self-insurance program provides adequate coverage against the risks listed above. 
 

8.04 Advances.  In the event Lessee shall fail to either maintain the insurance required by this Agreement or keep the Property in good repair and working order, 
Lessor may, but shall be under no obligation to, purchase the required insurance and pay the cost of the premiums thereof or maintain and repair the Property and pay the 
cost thereof.  All amounts so advanced by Lessor shall constitute additional rent for the Lease Term for the applicable Property Schedule and shall be due and payable on the 
next Lease Payment Date and Lessee covenants and agrees to pay such amounts so advanced by Lessor with interest thereon from the date such amounts are advanced 
until paid at the rate of 12% per annum or the maximum amount permitted by law, whichever is less. 
 

ARTICLE IX 
 
9.01 Damage or Destruction.  If (a) the Property under a Property Schedule or any portion thereof is destroyed, in whole or in part, or is damaged by fire or other 
casualty, or (b) title to, or the temporary use of, the Property under a Property Schedule or any part thereof shall be taken under the exercise or threat of the power of eminent 
domain by any governmental body or by any person, firm or corporation acting pursuant to governmental authority, Lessor and Lessee will cause the Net Proceeds (as 
hereinafter defined) of any insurance claim, condemnation award or sale under threat of condemnation to be applied to the prompt replacement, repair, restoration, 
modification or improvement of the Property, unless Lessee shall have exercised its right to defease the Property Schedule as provided herein, or unless Lessee shall have 
exercised its option to purchase Lessor's interest in the Property if the Property Schedule so provides.  Any balance of the Net Proceeds remaining after such work has been 
completed shall be paid to Lessee.  For purposes of Section 8.03 and this Article IX, the term "Net Proceeds" shall mean the amount remaining from the gross proceeds of 
any insurance claim, condemnation award or sale under threat of condemnation after deducting all expenses, including attorneys' fees, incurred in the collection thereof. 
 

9.02 Insufficiency of Net Proceeds.  If the Net Proceeds are insufficient to pay in full the cost of any repair, restoration, modification or improvement referred to in 
Section 9.01, Lessee shall (a) complete such replacement, repair, restoration, modification or improvement and pay any costs thereof in excess of the amount of the Net 



 

  

Proceeds and, if Lessee shall make any payments pursuant to this Section, Lessee shall not be entitled to any reimbursement therefor from Lessor nor shall Lessee be 
entitled to any diminution of the amounts payable under Section 6.02, or (b) defease the Property Schedule pursuant to Section 6.07, or (c) exercise its option to purchase 
Lessor's interest in the Property pursuant to the optional purchase provisions of the Property Schedule, if any.  The amount of the Net Proceeds, if any, remaining after 
completing such repair, restoration, modification or improvement or after such defeasance or purchase may be retained by Lessee. 
 

ARTICLE X 
 
10.01 Disclaimer of Warranties.  LESSOR MAKES NO (AND SHALL NOT BE DEEMED TO HAVE MADE ANY) WARRANTIES, EXPRESS OR IMPLIED, AS TO ANY 
MATTER WHATSOEVER, INCLUDING, WITHOUT LIMITATION, THE DESIGN, OPERATION OR CONDITION OF, OR THE QUALITY OF THE MATERIAL, EQUIPMENT 
OR WORKMANSHIP IN, THE PROPERTY, ITS MERCHANTABILITY OR ITS FITNESS FOR ANY PARTICULAR PURPOSE, THE STATE OF TITLE THERETO OR ANY 
COMPONENT THEREOF, THE ABSENCE OF LATENT OR OTHER DEFECTS (WHETHER OR NOT DISCOVERABLE), AND LESSOR HEREBY DISCLAIMS THE SAME; 
IT BEING UNDERSTOOD THAT THE PROPERTY IS LEASED TO LESSEE "AS IS" ON THE DATE OF THIS AGREEMENT OR THE DATE OF DELIVERY, WHICHEVER IS 
LATER, AND ALL SUCH RISKS, IF ANY, ARE TO BE BORNE BY LESSEE.  Lessee acknowledges that it has made (or will make) the selection of the Property from the 
Vendor based on its own judgment and expressly disclaims any reliance upon any statements or representations made by Lessor.  Lessee understands and agrees that (a) 
neither the Vendor nor any sales representative or other agent of Vendor, is (i) an agent of Lessor, or (ii) authorized to make or alter any term or condition of this Agreement, 
and (b) no such waiver or alteration shall vary the terms of this Agreement unless expressly set forth herein.  In no event shall Lessor be liable for any incidental, indirect, 
special or consequential damage in connection with or arising out of this Agreement, the Property Schedules, or the existence, furnishing, functioning or use of any item, 
product or service provided for in this Agreement or the Property Schedules.   
 

10.02 Vendor's Warranties.  Lessor hereby irrevocably assigns to Lessee all rights that Lessor may have to assert from time to time whatever claims and rights 
(including without limitation warranties) related to the Property against the Vendor.  Lessee's sole remedy for the breach of such warranty, indemnification or representation 
shall be against the Vendor of the Property, and not against Lessor, nor shall such matter have any effect whatsoever on the rights and obligations of Lessor with respect to 
this Agreement, including the right to receive full and timely payments hereunder.  Lessee expressly acknowledges that Lessor makes, and has made, no representations or 
warranties whatsoever as to the existence or the availability of such warranties of the Vendor of the Property. 
 

10.03 Use of the Property.  Lessee will not install, use, operate or maintain the Property improperly, carelessly, in violation of any applicable law or in a manner contrary 
to that contemplated by this Agreement and the applicable Property Schedule.  Lessee shall provide all permits and licenses, if any, necessary for the installation and 
operation of the Property.  In addition, Lessee agrees to comply in all respects with all laws of the jurisdiction in which its operations involving any item of Property may extend 
and any legislative, executive, administrative or judicial body exercising any power or jurisdiction over the items of the Property; provided that Lessee may contest in good 
faith the validity or application of any such law or rule in any reasonable manner that does not, in the opinion of Lessor, adversely affect the interest of Lessor in and to the 
Property or its interest or rights under this Agreement.  Lessee shall promptly notify Lessor in writing of any pending or threatened investigation, inquiry, claim or action by any 
governmental authority which could adversely affect this Agreement, any Property Schedule or the Property thereunder.   
 

10.04 Modifications.  Subject to the provisions of this Section, Lessee shall have the right, at its own expense, to make alterations, additions, modifications  or 
improvements to the Property.  All such alterations, additions, modifications and improvements shall thereafter comprise part of the Property and shall be subject to the 
provisions of this Agreement.  Such alterations, additions, modifications and improvements shall not in any way damage the Property, substantially alter its nature or cause it 
to be used for purposes other than those authorized under the provisions of state and federal law; and the Property, on completion of any alterations, additions, modifications 
or improvements made pursuant to this Section, shall be of a value which is equal to or greater than the value of the Property immediately prior to the making of such 
alterations, additions, modifications and improvements.  Lessee shall, at its own expense, make such alterations, additions, modifications and improvements to the Property 
as may be required from time to time by applicable law or by any governmental authority. 
 

ARTICLE XI 
 
11.01 Option to Purchase.  Lessee shall have the option to purchase Lessor's entire interest in all of the Property subject to a Property Schedule and to terminate any 
restrictions herein on the Property under such Property Schedule on the last day of the Lease Term for a Property Schedule, if the Property Schedule is still in effect on such 
day, upon payment in full of the Lease Payments due thereunder plus payment of One (1) Dollar to Lessor.  Upon exercise of the purchase option as set forth in this Section 
11.01 and payment of the purchase price under the applicable Property Schedule, and performance by Lessee of all other terms, conditions and provisions hereof, Lessor 
shall deliver to Lessee all such documents and instruments as Lessee may reasonably require to evidence the transfer, without warranty by or recourse to Lessor, of all of 
Lessor's right, title and interest in and to the Property subject to such Property Schedule to Lessee. 
 

11.02 Option to Prepay.  Lessee shall have the option to prepay in whole the Lease Payments due under a Property Schedule, but only if the Property Schedule so 
provides, and on the terms set forth in the Property Schedule. Lessee shall give written notice to Lessor of its intent to purchase Lessor's interest in the Property at least sixty 
(60) days prior to the last day of the Lease Term for applicable Property Schedule.   
 

ARTICLE XII 
 
12.01 Assignment by Lessor.  Lessor's right, title and interest in, to and under each Property Schedule and the Property under such Property Schedule may be 
assigned and reassigned in whole or in part to one or more assignees or subassignees by Lessor without the necessity of obtaining the consent of Lessee; provided that any 
assignment shall not be effective until Lessee has received written notice, signed by the assignor, of the name, address and tax identification number of the assignee.  Lessee 
shall retain all such notices as a register of all assignees and shall make all payments to the assignee or assignees designated in such register.  Lessee agrees to execute all 
documents, including notices of assignment and chattel mortgages or financing statements that may be reasonably requested by Lessor or any assignee to protect its 
interests in this Agreement and the Property Schedules. 
 

12.02 Property Schedules Separate Financings.  Assignees of the Lessor's rights in one Property Schedule shall have no rights in any other Property Schedule unless 
such rights have been separately assigned. 
 

12.03 Assignment and Subleasing by Lessee.  NONE OF LESSEE'S RIGHT, TITLE AND INTEREST IN, TO AND UNDER THIS AGREEMENT AND IN THE 
PROPERTY MAY BE ASSIGNED, SUBLEASED OR ENCUMBERED BY LESSEE FOR ANY REASON, WITHOUT THE PRIOR WRITTEN CONSENT OF LESSOR. 
 

12.04 Release and Indemnification Covenants.  To the extent permitted by applicable law, Lessee shall indemnify, protect, hold harmless, save and keep harmless 
Lessor from and against any and all liability, obligation, loss, claim and damage whatsoever, regardless of cause thereof, and all expenses in connection therewith, including, 
without limitation, counsel fees and expenses, penalties and interest (collectively, “Losses”) arising out of or resulting from the entering into this Agreement, any Property 
Schedules hereunder, the ownership of any item of the Property, the loss of federal tax exemption of the interest on any of the Property Schedules, the ordering, acquisition, 
use, operation, condition, purchase, delivery, rejection, storage or return of any item of the Property or any accident in connection with the operation, use, condition, 
possession, storage or return of any item of the Property resulting in damage to property or injury to or death to any person; provided, however, that Lessee shall not be 
required to indemnify Lessor for Losses arising out of or resulting from Lessor's own willful or negligent conduct, or for Losses arising out of or resulting from Lessor's 
preparation of disclosure material relating to certificates of participation in this Agreement and any Property Schedule (other than disclosure material provided to Lessor by 
Lessee).  The indemnification arising under this Section shall continue in full force and effect notwithstanding the full payment of all obligations under this Agreement, or the 
applicable Property Schedule, or the termination of the Lease Term for such Property Schedule for any reason. 
 

ARTICLE XIII 
 
13.01 Events of Default Defined.  Any of the following shall constitute an “Event of Default” under a Property Schedule: 
 

(a) Failure by Lessee to pay any Lease Payment under the Property Schedule or other payment required to be paid with respect thereto at the time specified 
therein; 

 

(b) Failure by Lessee to observe and perform any covenant, condition or agreement on its part to be observed or performed with respect to the Property 
Schedule, other than as referred to in subparagraph (a) above, for a period of thirty (30) days after written notice specifying such failure and requesting that it 
be remedied is given to Lessee by Lessor, unless Lessor shall agree in writing to an extension of such time prior to its expiration; provided that, if the failure 
stated in the notice cannot be corrected within the applicable period, Lessor will not unreasonably withhold its consent to an extension of such time if 
corrective action is instituted by Lessee within the applicable period and diligently pursued until the default is corrected;  

 



 

  

(c) Any statement, representation or warranty made by Lessee in or pursuant to the Property Schedule or its execution, delivery or performance shall prove to 
have been false, incorrect, misleading or breached in any material respect on the date when made;  

 

(d) Lessee shall (i) apply for or consent to the appointment of a receiver, trustee, custodian or liquidator of Lessee, or of all or a substantial part of the assets of 
Lessee, (ii) be unable, fail or admit in writing its inability generally to pay its debts as they become due, (iii) make a general assignment for the benefit of 
creditors, (iv) have an order for relief entered against it under applicable federal bankruptcy law, or (v) file a voluntary petition in bankruptcy or a petition or an 
answer seeking reorganization or an arrangement with creditors or taking advantage of any insolvency law or any answer admitting the material allegations 
of a petition filed against Lessee in any bankruptcy, reorganization or insolvency proceeding; or 

 

(e) An order, judgment or decree shall be entered by any court of competent jurisdiction, approving a petition or appointing a receiver, trustee, custodian or 
liquidator of Lessee or of all or a substantial part of the assets of Lessee, in each case without its application, approval or consent, and such order, judgment 
or decree shall continue unstayed and in effect for any period of 60 consecutive days. 

 

 The foregoing provisions of Section 13.01 are subject to the following limitation: if by reason of force majeure Lessee is unable in whole or in part to perform its 
agreements under this Agreement and the Property Schedule (other than the obligations on the part of Lessee contained in Article VI hereof) Lessee shall not be in default 
during the continuance of such inability.  The term "force majeure" as used herein shall mean the following: acts of God; strikes, lockouts or other industrial disturbances; acts 
of public enemies; orders or restraints of any kind of the government of the United States or of the State or any of their departments, agencies or officials, or any civil or 
military authority; insurrections, riots, landslides, earthquakes, fires, storms, droughts, floods, explosions, breakage or accident to machinery, transmission pipes or canals; or 
any other cause or event not reasonably within the control of Lessee. 
 
 A Nonappropriation Event is not an Event of Default. 
 

13.02 Remedies on Default.  Whenever any Event of Default exists with respect to a Property Schedule, Lessor shall have the right, at its sole option without any further 
demand or notice, to take one or any combination of the following remedial steps: 
 

(a) Without terminating the Property Schedule, and by written notice to Lessee, Lessor may declare all Lease Payments and other amounts payable by Lessee 
thereunder to the end of the then-current budget year of Lessee to be due, including without limitation delinquent Lease Payments under the Property 
Schedule from prior budget years, and such amounts shall thereafter bear interest at the rate of 12% per annum or the maximum rate permitted by 
applicable law, whichever is less; 

 

(b) Lessor may terminate the Property Schedule, may enter the premises where the Property subject to the Property Schedule is located and retake possession 
of the Property, or require Lessee, at Lessee's expense, to promptly return any or all of the Property to the possession of Lessor at such place within the 
United States as Lessor shall specify, and Lessor may thereafter dispose of the Property in accordance with Article 9 of the Uniform Commercial Code in 
effect in the State; provided, however, that any proceeds from the disposition of the property in excess of the sum required to (i) pay off any outstanding 
principal component of Lease Payments, (ii) pay any other amounts then due under the Property Schedule, and (iii) pay Lessor's costs and expenses 
associated with the disposition of the Property (including attorneys fees), shall be paid to Lessee or such other creditor of Lessee as may be entitled thereto, 
and further provided that no deficiency shall be allowed against Lessee except with respect to unpaid costs and expenses incurred by Lessor in connection 
with the disposition of the Property; 

 

(c) By written notice to any escrow agent who is holding proceeds of the Property Schedule, Lessor may instruct such escrow agent to release all such proceeds 
and any earnings thereon to Lessor, such sums to be credited to payment of Lessee's obligations under the Property Schedule; 

 

(d) Lessor may take any action, at law or in equity, that is permitted by applicable law and that may appear necessary or desirable to enforce or to protect any of 
its rights under the Property Schedule and this Agreement.   

Notwithstanding the foregoing, if the proceeds are insufficient to pay items (i) to (iii) in Section 13.02(b) in whole, Lessee shall remain obligated after application of 
proceeds to items (i) and (ii), to pay in whole the amounts for  item (iii). 
 

13.03 No Remedy Exclusive.  No remedy herein conferred upon or reserved to Lessor is intended to be exclusive and every such remedy shall be cumulative and shall 
be in addition to every other remedy given under this Agreement now or hereafter existing at law or in equity.  No delay or omission to exercise any right or power accruing 
upon any default shall impair any such right or power or shall be construed to be a waiver thereof, but any such right or power may be exercised from time to time and as often 
as may be deemed expedient.  In order to entitle Lessor to exercise any remedy reserved to it in this Article it shall not be necessary to give any notice, other than such notice 
as may be required in this Article.  
 

13.04 Costs and Attorney Fees.  Upon the occurrence of an Event of Default by Lessee in the performance of any term of this Agreement, Lessee agrees to pay to 
Lessor or reimburse Lessor for, in addition to all other amounts due hereunder, all of Lessor's costs of collection, including reasonable attorney fees, whether or not suit or 
action is filed thereon.  Any such costs shall be immediately due and payable upon written notice and demand given to Lessee, shall be secured by this Agreement until paid 
and shall bear interest at the rate of 12% per annum or the maximum amount permitted by law, whichever is less.  In the event suit or action is instituted to enforce any of the 
terms of this Agreement, the prevailing party shall be entitled to recover from the other party such sum as the court may adjudge reasonable as attorneys' fees at trial or on 
appeal of such suit or action or in any bankruptcy proceeding, in addition to all other sums provided by law. 
 

ARTICLE XIV 
 
14.01 Notices.  All notices, certificates or other communications hereunder shall be sufficiently given and shall be deemed given when delivered or mailed by certified 
mail, postage prepaid, to the parties hereto at the addresses as specified on the first page of this Agreement (or at such other address as either party hereto shall designate in 
writing to the other for notices to such party), to any assignee at its address as it appears on the registration books maintained by Lessee. 
 

14.02 Arbitrage Certificates.  Unless a separate Arbitrage Certificate is delivered on the Commencement Date, Lessee shall be deemed to make the following 
representations and covenants as of the Commencement Date for each Property Schedule:  
 

(a) The estimated total costs, including taxes, freight, installation, and cost of issuance, of the Property under the Property Schedule will not be less than the 
total principal amount of the Lease Payments. 

 

(b) The Property under the Property Schedule has been ordered or is expected to be ordered within six months after the Commencement Date and the Property 
is expected to be delivered and installed, and the Vendor fully paid, within eighteen months from the Commencement Date.  Lessee will pursue the 
completion of the Property and the expenditure of the net proceeds of the Property Schedule with due diligence. 

 

(c) Lessee has not created or established, and does not expect to create or establish, any sinking fund or other similar fund (i) that is reasonably expected to be 
used to pay the Lease Payments under the Property Schedule, or (ii) that may be used solely to prevent a default in the payment of the Lease Payments 
under the Property Schedule. 

 

(d) The Property under the Property Schedule has not been and is not expected to be sold or otherwise disposed of by Lessee, either in whole or in major part, 
prior to the last maturity of the Lease Payments under the Property Schedule. 

 

(e) There are no other obligations of Lessee which (i) are being sold within 15 days of the Commencement Date of the Property Schedule; (ii) are being sold 
pursuant to the same plan of financing as the Property Schedule; and (iii) are expected to be paid from substantially the same source of funds. 

 

(f) The officer or official who has executed the Property Schedule on Lessee's behalf is familiar with Lessee's expectations regarding the use and expenditure of 
the proceeds of the Property Schedule.  To the best of Lessee's knowledge, information and belief, the facts and estimates set forth in herein are accurate 
and the expectations of Lessee set forth herein are reasonable.  

 

14.03 Further Assurances.  Lessee agrees to execute such other and further documents, including, without limitation, confirmatory financing statements, continuation 
statements, certificates of title and the like, and to take all such action as may be necessary or appropriate, from time to time, in the reasonable opinion of Lessor, to perfect, 
confirm, establish, reestablish, continue, or complete the interests of Lessor in this Agreement and the Property Schedules, to consummate the transactions contemplated 
hereby and thereby, and to carry out the purposes and intentions of this Agreement and the Property Schedules.   
 

14.04 Binding Effect.  This Agreement shall inure to the benefit of and shall be binding upon Lessor and Lessee and their respective successors and assigns. 
 



 

  

14.05 Severability.  In the event any provision of this Agreement shall be held invalid or unenforceable by any court of competent jurisdiction, such holding shall not 
invalidate or render unenforceable any other provision hereof. 
 

14.06 Waiver of Jury Trials.  Lessee and Lessor hereby irrevocably waive all right to trial by jury in any action, proceeding or counterclaim (whether based on contract, 
tort or otherwise) arising out of or relating to this Agreement or the actions of Lessor or Lessee in the negotiation, administration, performance or enforcement hereof. 
 

14.07 Amendments, Changes and Modifications.  This Agreement may be amended in writing by Lessor and Lessee to the extent the amendment or modification 
does not apply to outstanding Property Schedules at the time of such amendment or modification.  The consent of all assignees shall be required to any amendment or 
modification before such amendment or modification shall be applicable to any outstanding Property Schedule.   
 

14.08 Execution in Counterparts.  This Agreement and the Property Schedules hereunder may be simultaneously executed in several counterparts, each of which 
shall be an original and all of which shall constitute but one and the same instrument. 
 

14.09 Applicable Law.  This Agreement shall be governed by and construed in accordance with the laws of the State. 
 

14.10 Captions.  The captions or headings in this Agreement are for convenience only and in no way define, limit or describe the scope or intent of any provisions or 
sections of this Agreement. 
 
 IN WITNESS WHEREOF, Lessor and Lessee have caused this Agreement to be executed in their names by their duly authorized representatives as of the date 
first above written. 
 

Lessor: U.S. Bancorp Government 
Leasing and Finance, Inc. 

 Lessee: <<Lessee>> 
 

 
By: 

  
By: 

 
Name: 

  
Name: 

 
Title: 

  
Title: 

   
  Attest: 

 
By: 

   
Name: 

   
Title: 

 



 

 

 

Property Schedule No. <<Schedule#>> 
 

Master Tax-Exempt Lease/Purchase Agreement 
 

 
This Property Schedule No. <<Schedule#>> is entered into as of the Commencement Date set forth below, pursuant to that certain Master Tax-
Exempt Lease/Purchase Agreement (the “Master Agreement”), dated as of <<MasterLeaseDate>>, between U.S. Bancorp Government Leasing and 
Finance, Inc., and <<Lessee>>. 
 
1. Interpretation.  The terms and conditions of the Master Agreement are incorporated herein by reference as if fully set forth herein.  Reference is made to 

the Master Agreement for all representations, covenants and warranties made by Lessee in the execution of this Property Schedule, unless specifically 
set forth herein.  In the event of a conflict between the provisions of the Master Agreement and the provisions of this Property Schedule, the provisions 
of this Property Schedule shall control.  All capitalized terms not otherwise defined herein shall have the meanings provided in the Master Agreement.   

 
2. Commencement Date.  The Commencement Date for this Property Schedule is <<StartDate>>. 
 
3. Property Description and Payment Schedule. The Property subject to this Property Schedule is described in Exhibit 1 hereto.  Lessee shall not remove 

such property from the locations set forth therein without giving prior written notice to Lessor. The Lease Payment Schedule for this Property Schedule 
is set forth in Exhibit 1. 

 
4. Opinion.  The Opinion of Lessee's Counsel is attached as Exhibit 2.  
 
5. Lessee's Certificate.  The Lessee's Certificate is attached as Exhibit 3.  
 
6. Proceeds.  Exhibit 4 is intentionally omitted. 
 
7. Acceptance Certificate.  Exhibit 5 is intentionally omitted. 
 
8. Additional Purchase Option Provisions.  In addition to the Purchase Option provisions set forth in the Master Agreement, Lease Payments payable 

under this Property Schedule shall be subject to prepayment in whole at any time by payment of the applicable Termination Amount set forth in Exhibit 
1 (Payment Schedule) and payment of all accrued and unpaid interest through the date of prepayment. 

 
9. Private Activity Issue. Lessee understands that among other things, in order to maintain the exclusion of the interest component of Lease Payments 

from gross income for federal income tax purposes, it must limit and restrict the rights private businesses (including, for this purpose, the federal 
government and its agencies and organizations described in the Code § 501(c)(3)) have to use the Property.  Each of these requirements will be 
applied beginning on the later of the Commencement Date or date each portion of the Property is placed in service and will continue to apply until 
earlier of the end of the economic useful life of the property or the date the Agreement or any tax-exempt obligation issued to refund the Property 
Schedule is retired (the “Measurement Period”).  Lessee will comply with the requirements of Section 141 of the Code and the regulations thereunder 
which provide restrictions on special legal rights that users other than Lessee or a state or local government or an agency or instrumentality of a state or 
a local government (an “Eligible User”) may have to use the Property.  For this purpose, special legal rights may arise from a management or service 
agreement, lease, research agreement or other arrangement providing any entity except an Eligible User the right to use the Property.  Any use of the 
Property by a user other than an Eligible User is referred to herein as “Non-Qualified Use”. Throughout the Measurement Period, all of the Property is 
expected to be owned by Lessee.  Throughout the Measurement Period, Lessee will not permit the Non-Qualified Use of the Property to exceed 10%. 

 
10. Bank Qualification and Arbitrage Rebate.   Attached as Exhibit 6. 
 
11. Expiration.   Lessor, at its sole determination, may choose not to accept this Property Schedule if the fully executed, original Master Agreement 

(including this Property Schedule and all ancillary documents) is not received by Lessor at its place of business by <<ExpirationDate>>.  
 
IN WITNESS WHEREOF, Lessor and Lessee have caused this Property Schedule to be executed in their names by their duly authorized representatives as 
of the Commencement Date above. 
 

Lessor: U.S. Bancorp Government Leasing and 
Finance, Inc. 

 Lessee: <<Lessee>> 
 

 
 
By: 

  
 
By: 

 
 
Name: 

  
 
Name: 

 
 
Title: 

  
 
Title: 

   
  Attest: 

 
By 

   
Name: 

   
Title: 

 



 

  

 
EXHIBIT 1 

 
Property Description and Payment Schedule 

 
 

Re: Property Schedule No. <<Schedule#>> to Master Tax-Exempt Lease/Purchase Agreement between U.S. 
Bancorp Government Leasing and Finance, Inc. and <<Lessee>>. 

 
THE PROPERTY IS AS FOLLOWS:   The Property as more fully described in Exhibit A incorporated herein by reference 
and attached hereto.  It includes all replacements, parts, repairs, additions, accessions and accessories incorporated 
therein or affixed or attached thereto and any and all proceeds of the foregoing, including, without limitation, insurance 
recoveries. 
 
PROPERTY LOCATION:  

 Address 
  

 City, State    Zip Code 
 
USE:   <<Brief Equipment Description>> - This use is essential to the proper, efficient and economic functioning of Lessee 
or to the services that Lessee provides; and Lessee has immediate need for and expects to make immediate use of 
substantially all of the Property, which need is not temporary or expected to diminish in the foreseeable future.  
 

Lease Payment Schedule 
 
Total Principal Amount:    $<<Amount>> 
 

Payment No. Due Date Lease 
Payment 

Principal 
Portion 

Interest 
Portion 

Termination 
Amount 

(After Making Payment 
for said Due Date) 

 
Interest Rate: <<InterestRate>> 
 

  Lessee: <<Lessee>> 
 

   
 
By: 

   
 
Name: 

   
 
Title: 

 



 

  

 
EXHIBIT A 

 
Property Description 

 
 
 



 

 

 
EXHIBIT 2 

 
Lessee's Counsel's Opinion 

 
 

[To be provided on letterhead of Lessee's counsel.] 
<<StartDate>> 
 
U.S. Bancorp Government Leasing and Finance, Inc. 
13010 SW 68th Parkway, Suite 100 
Portland, OR 97223 
 
<<Lessee>>  
<<LesseeAddress1>> 
<<LesseeAddress2>> 
<<LesseeCity>>, <<LesseeState>> <<LesseeZip>> 
Attention: <<LesseeContact>> 
 
 
RE: Property Schedule No. <<Schedule#>> to Master Tax-Exempt Lease/Purchase Agreement between U.S. Bancorp 

Government Leasing and Finance, Inc. and <<Lessee>>. 
 
Ladies and Gentlemen: 
 
 We have acted as special counsel to <<Lessee>> ("Lessee"), in connection with the Master Tax-Exempt 
Lease/Purchase Agreement, dated as of <<MasterLeaseDate>> (the "Master Agreement"), between <<Lessee>>, as 
lessee, and U.S. Bancorp Government Leasing and Finance, Inc. as lessor (“Lessor”), and the execution of Property 
Schedule No. <<Schedule#>> (the "Property Schedule") pursuant to the Master Agreement.  We have examined the law and 
such certified proceedings and other papers as we deem necessary to render this opinion. 
 
 All capitalized terms not otherwise defined herein shall have the meanings provided in the Master Agreement and 
Property Schedule. 
 
 As to questions of fact material to our opinion, we have relied upon the representations of Lessee in the Master 
Agreement and the Property Schedule and in the certified proceedings and other certifications of public officials furnished to 
us without undertaking to verify the same by independent investigation. 
 
 Based upon the foregoing, we are of the opinion that, under existing law: 
 
 1. Lessee is a public body corporate and politic, duly organized and existing under the laws of the State, and 
has a substantial amount of one or more of the following sovereign powers:  (a) the power to tax, (b) the power of eminent 
domain, and (c) the police power. 
 
 2. Lessee has all requisite power and authority to enter into the Master Agreement and the Property Schedule 
and to perform its obligations thereunder. 
 
 3. The execution, delivery and performance of the Master Agreement and the Property Schedule by Lessee 
has been duly authorized by all necessary action on the part of Lessee. 
 

4. All proceedings of Lessee and its governing body relating to the authorization and approval of the Master 
Agreement and the Property Schedule, the execution thereof and the transactions contemplated thereby have been 
conducted in accordance with all applicable open meeting laws and all other applicable state and federal laws. 
 
 5. Lessee has acquired or has arranged for the acquisition of the Property subject to the Property Schedule, 
and has entered into the Master Agreement and the Property Schedule, in compliance with all applicable public bidding laws. 
 

6. Lessee has obtained all consents and approvals of other governmental authorities or agencies which may 
be required for the execution, delivery and performance by Lessee of the Master Agreement and the Property Schedule.   



 

  

 
 7. The Master Agreement and the Property Schedule have been duly executed and delivered by Lessee and 
constitute legal, valid and binding obligations of Lessee, enforceable against Lessee in accordance with the terms thereof, 
except insofar as the enforcement thereof may be limited by any applicable bankruptcy, insolvency, moratorium, 
reorganization or other laws of equitable principles of general application, or of application to municipalities or political 
subdivisions such as the Lessee, affecting remedies or creditors' rights generally, and to the exercise of judicial discretion in 
appropriate cases. 
 
 8. As of the date hereof, based on such inquiry and investigation as we have deemed sufficient, no litigation is 
pending, (or, to our knowledge, threatened) against Lessee in any court (a) seeking to restrain or enjoin the delivery of the 
Master Agreement or the Property Schedule or of other agreements similar to the Master Agreement; (b) questioning the 
authority of Lessee to execute the Master Agreement or the Property Schedule, or the validity of the Master Agreement or 
the Property Schedule, or the payment of principal of or interest on, the Property Schedule; (c) questioning the 
constitutionality of any statute, or the validity of any proceedings, authorizing the execution of the Master Agreement and the 
Property Schedule; or (d) affecting the provisions made for the payment of or security for the Master Agreement and the 
Property Schedule. 
 
 This opinion may be relied upon by Lessor, its successors and assigns, and any other legal counsel who provides 
an opinion with respect to the Property Schedule. 
 
Very truly yours, 
 
 
 
By:        
 
Name:        
 
Title:        
 
Dated:        
 
 



 

 

 
EXHIBIT 3 

 
Lessee's General and Incumbency Certificate 

 
 

GENERAL CERTIFICATE 
 

Re: Property Schedule No. <<Schedule#>> dated as of <<StartDate>> to the Master Tax-Exempt Lease/Purchase 
Agreement dated <<MasterLeaseDate>> between U.S. Bancorp Government Leasing and Finance, Inc. and 
<<Lessee>>. 

 

The undersigned, being the duly elected, qualified and acting           
        (Title of Person to Execute Lease/Purchase Agreement) 
of the <<Lessee>> (“Lessee”) does hereby certify, as of <<StartDate>>, as follows: 
 

 1. Lessee did, at a meeting of the governing body of the Lessee, by resolution or ordinance duly enacted, in 
accordance with all requirements of law, approve and authorize the execution and delivery of the above-referenced 
Property Schedule (the "Property Schedule") and the Master Tax-Exempt Lease/Purchase Agreement (the “Master 
Agreement”) by the undersigned.   
 

 2. The meeting(s) of the governing body of the Lessee at which the Master Agreement and the Property 
Schedule were approved and authorized to be executed was duly called, regularly convened and attended throughout by 
the requisite quorum of the members thereof, and the enactment approving the Master Agreement and the Property 
Schedule and authorizing the execution thereof has not been altered or rescinded.  All meetings of the governing body of 
Lessee relating to the authorization and delivery of Master Agreement and the Property Schedule have been: (a) held 
within the geographic boundaries of the Lessee; (b) open to the public, allowing all people to attend; (c) conducted in 
accordance with internal procedures of the governing body; and (d) conducted in accordance with the charter of the 
Lessee, if any, and the laws of the State. 
 

 3. No event or condition that constitutes, or with the giving of notice or the lapse of time or both would 
constitute, an Event of Default or a Nonappropriation Event (as such terms are defined in the Master Agreement) exists at 
the date hereof with respect to this Property Schedule or any other Property Schedules under the Master Agreement. 
 

 4. The acquisition of all of the Property under the Property Schedule has been duly authorized by the 
governing body of Lessee.  
 

 5. Lessee has, in accordance with the requirements of law, fully budgeted and appropriated sufficient funds 
for the current budget year to make the Lease Payments scheduled to come due during the current budget year under the 
Property Schedule and to meet its other obligations for the current budget year and such funds have not been expended 
for other purposes. 
 

 6. As of the date hereof, no litigation is pending, (or, to my knowledge, threatened) against Lessee in any 
court (a) seeking to restrain or enjoin the delivery of the Master Agreement or the Property Schedule or of other 
agreements similar to the Master Agreement; (b) questioning the authority of Lessee to execute the Master Agreement or 
the Property Schedule, or the validity of the Master Agreement or the Property Schedule, or the payment of principal of or 
interest on, the Property Schedule; (c) questioning the constitutionality of any statute, or the validity of any proceedings, 
authorizing the execution of the Master Agreement and the Property Schedule; or (d) affecting the provisions made for the 
payment of or security for the Master Agreement and the Property Schedule. 
 
IN WITNESS WHEREOF, the undersigned has executed this Certificate as of <<StartDate>>. 
 

     <<Lessee>> 

 

     By         
      Signature of Person to Execute Lease/Purchase Agreement 

             
      Print Name and Title of Person to Execute Lease/Purchase Agreement 



 

  

 
INCUMBENCY CERTIFICATE 

 
Re: Property Schedule No. <<Schedule#>> dated as of <<StartDate>> to the Master Tax-Exempt Lease/Purchase 

Agreement dated as of <<MasterLeaseDate>> between U.S. Bancorp Government Leasing and Finance, Inc. and 
<<Lessee>>. 

 
The undersigned, being the duly elected, qualified and acting Secretary or Clerk of the <<Lessee>> (“Lessee”) does 
hereby certify, as of <<StartDate>>, as follows: 
 
 As of the date of the meeting(s) of the governing body of the Lessee at which the above-referenced Master 
Agreement and the Property Schedule were approved and authorized to be executed, and as of the date hereof, the 
below-named representative of the Lessee held and holds the office set forth below, and the signature set forth below is 
his/her true and correct signature. 
 
 
                
(Signature of Person to Execute Lease/Purchase Agreement)    (Print Name and Title) 

 
 

IN WITNESS WHEREOF, the undersigned has executed this Certificate as of <<StartDate>>. 
 

 

              
       Secretary/Clerk 

Print Name 
and Title:        

 



 

 

 
EXHIBIT 4 

 
Payment of Proceeds Instructions 

 
 

Intentionally Omitted. 
 

 
 



 

 

 
EXHIBIT 5 

 
Acceptance Certificate 

 
 

Intentionally Omitted. 
 
 



 

 

 
 

EXHIBIT 6 
 

Bank Qualification And Arbitrage Rebate 
 
 
 
U.S. Bancorp Government Leasing and Finance, Inc. 
13010 SW 68th Parkway, Suite 100 
Portland, OR 97223 
 
 
Re: Property Schedule No. <<Schedule#>> to Master Tax-Exempt Lease/Purchase Agreement between U.S. 

Bancorp Government Leasing and Finance, Inc. and <<Lessee>> 
 
 
PLEASE CHECK EITHER:  

 
Bank Qualified Tax-Exempt Obligation under Section 265 
 

_____ Lessee hereby designates this Property Schedule as a "qualified tax-exempt obligation" as defined in Section 
265(b)(3)(B) of the Code.  Lessee reasonably anticipates issuing tax-exempt obligations (excluding private activity bonds 
other than qualified 501(c)(3) bonds and including all tax-exempt obligations of subordinate entities of the Lessee) during the 
calendar year in which the Commencement Date of this Property Schedule falls, in an amount not exceeding $10,000,000. 

 
or 
 
_____ Not applicable. 

 
Arbitrage Rebate 
 
Eighteen Month Exception: 
 

Pursuant to Treasury Regulations Section 1.148-7(d), the gross proceeds of this Property Schedule will be 
expended for the governmental purposes for which this Property Schedule was entered into, as follows:  at least 15% within 
six months after the Commencement Date, at least 60% within 12 months after the Commencement Date, and 100% within 
18 months after the Commencement Date.  If Lessee is unable to comply with Section 1.148-7(d) of the Treasury 
Regulations, Lessee shall compute rebatable arbitrage on this Agreement and pay rebatable arbitrage to the United States 
at least once every five years, and within 60 days after payment of the final Lease Payment due under this Agreement. 

 
Consult tax counsel if there is any chance that the Eighteen Month Exception will not be met. 
 

  Lessee: <<Lessee>> 
 

   
 
By: 

   
 
Name: 

   
 
Title: 

  *Please be sure to select ONE option above.



 

 

 
 
 

Language for UCC Financing Statements 
 
 

Property Schedule No. <<Schedule#>> 
 
SECURED PARTY:   U.S. Bancorp Government Leasing and Finance, Inc. 
 
DEBTOR:  <<Lessee>> 
 
This financing statement covers all of Debtor's right, title and interest, whether now owned or 
hereafter acquired, in and to the equipment leased to Debtor under Property Schedule No. 
<<Schedule#>> dated <<StartDate>> to that certain Master Tax-Exempt Lease Purchase Agreement 
dated as of <<MasterLeaseDate>>, in each case between Debtor, as Lessee, and Secured Party, as 
Lessor, together with all accessions, substitutions and replacements thereto and therefore, and 
proceeds (cash and non-cash), including, without limitation, insurance proceeds, thereof, including 
without limiting, all equipment described on Exhibit A attached hereto and made a part hereof. 

 
Debtor has no right to dispose of the equipment.  
 
 
 
 
 



 

 

INSURANCE AUTHORIZATION AND VERIFICATION 
 

Date: <<StartDate>>  Property Schedule No:  <<Schedule#>> 
   

To: <<Lessee>> (the “Lessee”)  From: U.S. Bancorp Government Leasing and Finance, Inc. (the 
“Lessor”) 
1310 Madrid St. 
Marshall, MN 56258 
 

 
TO THE LESSEE: In connection with the above-referenced Property Schedule, Lessor requires proof in the form of this 
document, executed by both Lessee* and Lessee’s agent, that Lessee's insurable interest in the financed property (the “Property”) 
meets Lessor’s requirements as follows, with coverage including, but not limited to, fire, extended coverage, vandalism, and theft: 
 

Lessor, AND ITS SUCCESSORS AND ASSIGNS, shall be covered as both ADDITIONAL INSURED and LENDER'S 
LOSS PAYEE with regard to all equipment financed or leased by policy holder through or from Lessor.  All such 
insurance shall contain a provision to the effect that such insurance shall not be canceled or modified without first 
giving written notice thereof to Lessor and Lessee at least thirty (30) days in advance of such cancellation or 
modification. 
 
Lessee must carry GENERAL LIABILITY (and/or, for vehicles, Automobile Liability) in the amount of no less than 
$1,000,000.00 (one million dollars). 
 
Lessee must carry PROPERTY Insurance (or, for vehicles, Physical Damage Insurance) in an amount no less than the 
'Insurable Value' $<<Amount>>, with deductibles no more than $10,000.00. 
 

*Lessee: Please execute this form and return with your document package. Lessor will fax this form to your insurance agency for 
endorsement. In lieu of agent endorsement, Lessee’s agency may submit insurance certificates demonstrating compliance with all 
requirements. Should you have any questions, please contact <<DocumentationSpecialist>> at <<DocumentationSpecialistPhone>>. 
 
By signing, Lessee authorizes the Agent named below: 1) to complete and return this form as indicated; and 2) to endorse the 
policy and subsequent renewals to reflect the required coverage as outlined above. 
 
Agency/Agent:   

Address: 
 
 

Phone/Fax:   

Email:  
 

Lessee: <<Lessee>> 
 
By: 
 
Name: 
 
Title: 

 
TO THE AGENT: In lieu of providing a certificate, please execute this form in the space below and promptly fax it to 
Lessor at <<DocumentationSpecialistFax>>.  This fully endorsed form shall serve as proof that Lessee's insurance 
meets the above requirements.  

 

Agent hereby verifies that the above requirements have been met in regard to the Property listed below.  
 
Print Name of Agency: X_____________________________________  

  
By:  X____________________________________    

   (Agent's Signature)  
  

Print Name: X______________________________    Date: X__________________________________  
 

Insurable Value: $<<Amount>> 
 
ATTACHED:  PROPERTY DESCRIPTION FOR PROPERTY SCHEDULE NO.: <<Schedule#>>   
 



   

 

 
 

Notification of Tax Treatment to Tax-Exempt Lease/Purchase Agreement 
 
This Notification of Tax Treatment is pursuant to the Master Tax-Exempt Lease/Purchase Agreement dated as of 
<<MasterLeaseDate>> and the related Property Schedule No. <<Schedule#>> dated <<StartDate>>, between Lessor and 
Lessee (the "Agreement"). 
 
 
 
 
_______  Lessee agrees that this Property Schedule SHOULD be subject to sales/use taxes 
 
_______ Lessee agrees that this Property Schedule should NOT be subject to sales/use taxes and Lessee has included 

our tax-exemption certificate with this document package 
 
_______ Lessee agrees that this Property Schedule should NOT be subject to sales/use taxes and no tax-exemption 

certificate is issued to us by the State 
 
_______ Lessee agrees that this Property Schedule is a taxable transaction and subject to any/all taxes 
 
_______ Lessee agrees that this Property Schedule is subject to sales/use taxes and will pay those taxes directly to the 

State or Vendor 
 
 
 
IN WITNESS WHEREOF, Lessee has caused this Notification of Tax Treatment to be executed by their duly authorized 
representative. 
 

  Lessee: <<Lessee>> 
 

   
 
By: 

   
 
Name: 

   
 
Title: 
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Department of the Treasury 
Internal Revenue Service

Information Return for Tax-Exempt Governmental Obligations
▶ Under Internal Revenue Code section 149(e)   

▶ See separate instructions.  
Caution: If the issue price is under $100,000, use Form 8038-GC.

OMB No. 1545-0720

Part I Reporting Authority If Amended Return, check here  ▶
1 Issuer’s name 2 Issuer’s employer identification number (EIN)

3a Name of person (other than issuer) with whom the IRS may communicate about this return (see instructions) 3b Telephone number of other person shown on 3a

4 Number and street (or P.O. box if mail is not delivered to street address) Room/suite 5 Report number (For IRS Use Only)

3 
6 City, town, or post office, state, and ZIP code 7 Date of issue

8 Name of issue 9 CUSIP number

10a Name and title of officer or other employee of the issuer whom the IRS may call for more information (see 
instructions)

10b Telephone number of officer or other 
employee shown on 10a

Part II Type of Issue (enter the issue price). See the instructions and attach schedule.
11 Education . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 11 
12 Health and hospital . . . . . . . . . . . . . . . . . . . . . . . . . . 12 
13 Transportation . . . . . . . . . . . . . . . . . . . . . . . . . . . . 13 
14 Public safety . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 14 
15 Environment (including sewage bonds) . . . . . . . . . . . . . . . . . . . . 15 
16 Housing . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 16 
17 Utilities . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 17 
18 Other. Describe  ▶ 18 
19 If obligations are TANs or RANs, check only box 19a  . . . . . . . . . . . . .   ▶

If obligations are BANs, check only box 19b . . . . . . . . . . . . . . . .   ▶

20 If obligations are in the form of a lease or installment sale, check box . . . . . . . .   ▶

Part III Description of Obligations. Complete for the entire issue for which this form is being filed.

21 

(a) Final maturity date (b) Issue price
(c) Stated redemption 

price at maturity
(d) Weighted 

average maturity
(e) Yield

$ $ years % 
Part IV Uses of Proceeds of Bond Issue (including underwriters’ discount)
22 Proceeds used for accrued interest . . . . . . . . . . . . . . . . . . . . . 22 
23 Issue price of entire issue (enter amount from line 21, column (b)) . . . . . . . . . . . 23 
24 Proceeds used for bond issuance costs (including underwriters’ discount) . . 24 
25 Proceeds used for credit enhancement . . . . . . . . . . . . 25 
26 Proceeds allocated to reasonably required reserve or replacement fund . 26 
27 Proceeds used to currently refund prior issues . . . . . . . . . 27 
28 Proceeds used to advance refund prior issues . . . . . . . . . 28 
29 Total (add lines 24 through 28) . . . . . . . . . . . . . . . . . . . . . . . 29 
30 Nonrefunding proceeds of the issue (subtract line 29 from line 23 and enter amount here) . . . 30 
Part V Description of Refunded Bonds. Complete this part only for refunding bonds.
31 Enter the remaining weighted average maturity of the bonds to be currently refunded . . . .  ▶ years
32 Enter the remaining weighted average maturity of the bonds to be advance refunded . . . .  ▶ years
33 Enter the last date on which the refunded bonds will be called (MM/DD/YYYY)  . . . . . .  ▶

34 Enter the date(s) the refunded bonds were issued ▶ (MM/DD/YYYY)
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Part VI Miscellaneous
35 Enter the amount of the state volume cap allocated to the issue under section 141(b)(5) . . . . 35 

 36 a Enter the amount of gross proceeds invested or to be invested in a guaranteed investment contract  
(GIC) (see instructions) . . . . . . . . . . . . . . . . . . . . . . . . . 36a

b Enter the final maturity date of the GIC ▶

c Enter the name of the GIC provider ▶
37 Pooled financings:  Enter the amount of the proceeds of this issue that are to be used to make loans

to other governmental units . . . . . . . . . . . . . . . . . . . . . . . . 37 
38 a If this issue is a loan made from the proceeds of another tax-exempt issue, check box ▶ and enter the following information: 

b Enter the date of the master pool obligation ▶

c Enter the EIN of the issuer of the master pool obligation ▶

d Enter the name of the issuer of the master pool obligation ▶

39 If the issuer has designated the issue under section 265(b)(3)(B)(i)(III) (small issuer exception), check box . . . .  ▶

40 If the issuer has elected to pay a penalty in lieu of arbitrage rebate, check box . . . . . . . . . . . . .  ▶

41 a If the issuer has identified a hedge, check here ▶ and enter the following information:
b Name of hedge provider ▶
c Type of hedge ▶
d Term of hedge ▶

42 If the issuer has superintegrated the hedge, check box . . . . . . . . . . . . . . . . . . . . .  ▶

43 If the issuer has established written procedures to ensure that all nonqualified bonds of this issue are remediated 
according to the requirements under the Code and Regulations (see instructions), check box . . . . . . . .  ▶

44 If the issuer has established written procedures to monitor the requirements of section 148, check box . . . . .  ▶

45a If some portion of the proceeds was used to reimburse expenditures, check here ▶ and enter the amount
of reimbursement . . . . . . . . .  ▶

b Enter the date the official intent was adopted ▶

Signature 
and  
Consent

Under penalties of perjury, I declare that I have examined this return and accompanying schedules and statements, and to the best of my knowledge  
and belief, they are true, correct, and complete. I further declare that I consent to the IRS’s disclosure of the issuer’s return information, as necessary to 
process this return, to the person that I have authorized above.

▲

Signature of issuer’s authorized representative Date

▲

Type or print name and title

Paid 
Preparer 
Use Only

Print/Type preparer’s name Preparer's signature Date
Check         if 
self-employed

PTIN

Firm’s name      ▶
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Firm's EIN  ▶

Phone no.

Form 8038-G (Rev. 9-2011)
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Department of the Treasury
Internal Revenue ServiceInstructions for Form

8038-G
(Rev. September 2011)
Information Return for Tax-Exempt Governmental Obligations

indenture or other bond documents. SeeSection references are to the Internal Rounding to Whole Dollars
Where To File next.Revenue Code unless otherwise noted. You may show amounts on this return as

whole dollars. To do so, drop amountsGeneral Instructions Where To File less than 50 cents and increase amounts
from 50 cents through 99 cents to theFile Form 8038-G, and any attachments,Purpose of Form
next higher dollar.with the Department of the Treasury,

Form 8038-G is used by issuers of Internal Revenue Service Center, Ogden, Questions on Filing Formtax-exempt governmental obligations to UT 84201.
provide the IRS with the information 8038-G
required by section 149(e) and to monitor Private delivery services. You can use For specific questions on how to file Form
the requirements of sections 141 through certain private delivery services 8038-G send an email to the IRS at
150. designated by the IRS to meet the “timely TaxExemptBondQuestions@irs.gov

mailing as timely filing/paying” rule for tax and put “Form 8038-G Question” in theWho Must File returns and payments. These private subject line. In the email include a
delivery services include only the description of your question, a return

IF the issue price THEN, for tax-exempt following: email address, the name of a contact(line 21, column (b)) governmental • DHL Express (DHL): DHL Same Day person, and a telephone number.is... obligations issued Service.
after December 31, Definitions• Federal Express (FedEx): FedEx1986, issuers must Priority Overnight, FedEx Standard Tax-exempt obligation. This is anyfile...

Overnight, FedEx 2Day, FedEx obligation, including a bond, installment
International Priority, and FedEx$100,000 or more A separate Form purchase agreement, or financial lease,

8038-G for each issue International First. on which the interest is excluded from• United Parcel Service (UPS): UPS Next income under section 103.Less than $100,000 Form 8038-GC, Day Air, UPS Next Day Air Saver, UPSInformation Return for Tax-exempt governmental obligation.2nd Day Air, UPS 2nd Day Air A.M., UPSSmall Tax-Exempt A tax-exempt obligation that is not aWorldwide Express Plus, and UPSGovernmental Bond private activity bond (see below) is aWorldwide Express.Issues, Leases, and tax-exempt governmental obligation. This
The private delivery service can tellInstallment Sales includes a bond issued by a qualified

you how to get written proof of the mailing volunteer fire department under section
date. 150(e).For all build America bonds and

Private activity bond. This includes anrecovery zone economic Other Forms That May Be obligation issued as part of an issue indevelopment bonds use FormCAUTION
!

Required which:8038-B, Information Return for Build
For rebating arbitrage (or paying a • More than 10% of the proceeds are toAmerica Bonds and Recovery Zone
penalty in lieu of arbitrage rebate) to the be used for any private activity businessEconomic Development Bonds. For tax
Federal government, use Form 8038-T, use, andcredit bonds and specified tax credit
Arbitrage Rebate, Yield Reduction and • More than 10% of the payment ofbonds use Form 8038-TC, Information
Penalty in Lieu of Arbitrage Rebate. principal or interest of the issue is eitherReturn for Tax Credit Bonds and

(a) secured by an interest in property toSpecified Tax Credit Bonds.
For private activity bonds, use Form be used for a private business use (or

8038, Information Return for Tax-ExemptWhen To File payments for such property) or (b) to be
Private Activity Bond Issues. derived from payments for property (orFile Form 8038-G on or before the 15th

borrowed money) used for a privateday of the 2nd calendar month after the For build America bonds (Direct Pay), business use.close of the calendar quarter in which the build America bonds (Tax Credit), andbond is issued. Form 8038-G may not be It also includes a bond, the proceedsrecovery zone economic developmentfiled before the issue date and must be of which (a) are to be used directly orbonds, complete Form 8038-B,completed based on the facts as of the indirectly to make or finance loans (otherInformation Return for Build Americaissue date. than loans described in section 141(c)(2))Bonds and Recovery Zone Economic
to persons other than governmental unitsLate filing. An issuer may be granted an Development Bonds.
and (b) exceeds the lesser of 5% of theextension of time to file Form 8038-G
proceeds or $5 million.under Section 3 of Rev. Proc. 2002-48,  For qualified forestry conservation

2002-37 I.R.B. 531, if it is determined that bonds, new clean renewable energy Issue price. The issue price of
the failure to file timely is not due to willful bonds, qualified energy conservation obligations is generally determined under
neglect. Type or print at the top of the bonds, qualified zone academy bonds, Regulations section 1.148-1(b). Thus,
form “Request for Relief under section 3 qualified school construction bonds, clean when issued for cash, the issue price is
of Rev. Proc. 2002-48” and attach a letter renewable energy bonds, Midwestern tax the first price at which a substantial
explaining why Form 8038-G was not credit bonds, and all other qualified tax amount of the obligations are sold to the
submitted to the IRS on time. Also credit bonds (except build America public. To determine the issue price of an
indicate whether the bond issue in bonds), file Form 8038-TC, Information obligation issued for property, see
question is under examination by the IRS. Return for Tax Credit Bonds and sections 1273 and 1274 and the related
Do not submit copies of the trust Specified Tax Credit Bonds. regulations.

Cat. No. 63774DSep 20, 2011
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Issue. Generally, obligations are treated return for the same date of issue. If you exchanges the bonds that are part of the
as part of the same issue if they are are filing to correct errors or change a issue for the underwriter’s (or other
issued by the same issuer, on the same previously filed return, check the purchaser’s) funds. For a lease or
date, and in a single transaction, or a Amended Return box in the heading of installment sale, enter the date interest
series of related transactions. However, the form. starts to accrue in a MM/DD/YYYY
obligations issued during the same format.The amended return must provide all
calendar year (a) under a loan agreement the information reported on the original Line 8. If there is no name of the issue,under which amounts are to be advanced return, in addition to the new or corrected please provide other identification of theperiodically (a “draw-down loan”) or (b) information. Attach an explanation of the issue.with a term not exceeding 270 days, may reason for the amended return and write
be treated as part of the same issue if the Line 9. Enter the CUSIP (Committee onacross the top, “Amended Return
obligations are equally and ratably Uniform Securities IdentificationExplanation.” Failure to attach an
secured under a single indenture or loan Procedures) number of the bond with theexplanation may result in a delay in
agreement and are issued under a latest maturity. If the issue does not haveprocessing the form.
common financing arrangement (for a CUSIP number, write “None.”Line 1. The issuer’s name is the name ofexample, under the same official

the entity issuing the obligations, not the Line 10a. Enter the name and title of thestatement periodically updated to reflect
name of the entity receiving the benefit of officer or other employee of the issuerchanging factual circumstances). Also, for
the financing. For a lease or installment whom the IRS may call for moreobligations issued under a draw-down
sale, the issuer is the lessee or the information. If the issuer wishes toloan that meet the requirements of the
purchaser. designate a person other than an officerpreceding sentence, obligations issued

or other employee of the issuer (includingduring different calendar years may be Line 2. An issuer that does not have an
a legal representative or paid preparer)treated as part of the same issue if all of employer identification number (EIN)
whom the IRS may call for morethe amounts to be advanced under the should apply for one on Form SS-4,
information about the return, enter thedraw-down loan are reasonably expected Application for Employer Identification
name, title, and telephone number ofto be advanced within 3 years of the date Number. You can get this form on the IRS
such person on lines 3a and 3b.of issue of the first obligation. Likewise, website at IRS.gov or by calling

obligations (other than private activity 1-800-TAX-FORM (1-800-829-3676). You Complete lines 10a and 10b evenbonds) issued under a single agreement may receive an EIN by telephone by if you complete lines 3a and 3b.that is in the form of a lease or installment following the instructions for Form SS-4.
CAUTION

!
sale may be treated as part of the same Line 3a. If the issuer wishes to authorize
issue if all of the property covered by that a person other than an officer or other Part II—Type of Issueagreement is reasonably expected to be employee of the issuer (including a legal
delivered within 3 years of the date of representative or paid preparer) to Elections referred to in Part II areissue of the first obligation. communicate with the IRS and whom the made on the original bond
Arbitrage rebate. Generally, interest on IRS may contact about this return documents, not on this form.CAUTION

!
a state or local bond is not tax-exempt (including in writing or by telephone),
unless the issuer of the bond rebates to enter the name of such person here. The Identify the type of obligations issued
the United States arbitrage profits earned person listed in line 3a must be an by entering the corresponding issue price
from investing proceeds of the bond in individual. Do not enter the name and title (see Issue price under Definitions earlier).
higher yielding nonpurpose investments. of an officer or other employee of the Attach a schedule listing names and EINs
See section 148(f). issuer here (use line 10a for that of organizations that are to use proceeds

purpose). of these obligations, if different from thoseConstruction issue. This is an issue of
of the issuer, include a brief summary oftax-exempt bonds that meets both of the Note. By authorizing a person other than
the use and indicate whether or not suchfollowing conditions: an authorized officer or other employee of
user is a governmental orthe issuer to communicate with the IRS1. At least 75% of the available
nongovernmental entity.and whom the IRS may contact about thisconstruction proceeds are to be used for

return, the issuer authorizes the IRS toconstruction expenditures with respect to Line 18. Enter a description of the issue
communicate directly with the individualproperty to be owned by a governmental in the space provided.
entered on line 3a and consents tounit or a section 501(c)(3) organization,

Line 19. If the obligations are short-termdisclose the issuer’s return information toand
tax anticipation notes or warrants (TANs)that individual, as necessary, to process2. All the bonds that are part of the
or short-term revenue anticipation notesthis return.issue are qualified 501(c)(3) bonds,
or warrants (RANs), check box 19a. If thebonds that are not private activity bonds, Lines 4 and 6. If you listed an individual obligations are short-term bondor private activity bonds issued to finance on line 3a to communicate with the IRS anticipation notes (BANs), issued with theproperty to be owned by a governmental and whom the IRS may contact about this expectation that they will be refunded withunit or a section 501(c)(3) organization. return, enter the number and street (or the proceeds of long-term bonds at someP.O. box if mail is not delivered to street future date, check box 19b. Do not checkIn lieu of rebating any arbitrage that address), city, town, or post office, state, both boxes.may be owed to the United States, the and ZIP code of that person. Otherwise,issuer of a construction issue may make enter the issuer’s number and street (or Line 20. Check this box if property otheran irrevocable election to pay a penalty. P.O. box if mail is not delivered to street than cash is exchanged for the obligation,The penalty is equal to 11/2% of the address), city, town, or post office, state, for example, acquiring a police car, a fireamount of construction proceeds that do and ZIP code. truck, or telephone equipment through anot meet certain spending requirements. series of monthly payments. (This type ofNote. The address entered on lines 4See section 148(f)(4)(C) and the obligation is sometimes referred to as aand 6 is the address the IRS will use forInstructions for Form 8038-T. “municipal lease.”) Also check this box ifall written communications regarding the
real property is directly acquired inprocessing of this return, including anySpecific Instructions exchange for an obligation to makenotices.
periodic payments of interest andPart I—Reporting Authority Line 5. This line is for IRS use only. Do principal. Do not check this box if the

not make any entries in this box.Amended return. An issuer may file an proceeds of the obligation are received in
amended return to change or add to the Line 7. The date of issue is generally the the form of cash, even if the term “lease”
information reported on a previously filed date on which the issuer physically is used in the title of the issue.

-2-
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principal, interest, or call premium on any the conditions of the private businessPart III—Description of
other issue of bonds after 90 days of the tests or the private loan financing test toObligations
date of issue, including proceeds that will be met, then such issue is also an issue

Line 21. For column (a), the final be used to fund an escrow account for of private activity bonds. Regulations
maturity date is the last date the issuer this purpose. section 1.141-2(d)(3) defines a deliberate
must redeem the entire issue. action as any action taken by the issuerPart V—Description of that is within its control regardless ofFor column (b), see Issue price under Refunded Bonds whether there is intent to violate suchDefinitions earlier.

Complete this part only if the bonds are to tests. Regulations section 1.141-12For column (c), the stated redemption
be used to refund a prior issue of explains the conditions to taking remedialprice at maturity of the entire issue is the
tax-exempt bonds. For a lease or action that prevent an action that causessum of the stated redemption prices at
installment sale, write “N/A” in the space an issue to meet the private businessmaturity of each bond issued as part of
to the right of the title for Part V. tests or private loan financing test fromthe issue. For a lease or installment sale,

being treated as a deliberate action.Lines 31 and 32. The remainingwrite “N/A” in column (c).
Check the box if the issuer hasweighted average maturity is determinedFor column (d), the weighted average established written procedures to ensurewithout regard to the refunding. Thematurity is the sum of the products of the timely remedial action for all nonqualifiedweighted average maturity is determinedissue price of each maturity and the bonds according to Regulations sectionin the same manner as on line 21, columnnumber of years to maturity (determined 1.141-12 or other remedial actions(d).separately for each maturity and by taking authorized by the Commissioner underLine 34. If more than a single issue ofinto account mandatory redemptions), Regulations section 1.141-12(h).bonds will be refunded, enter the date ofdivided by the issue price of the entire
Line 44. Check the box if the issuer hasissue of each issue. Enter the date in anissue (from line 21, column (b)). For a
established written procedures to monitorMM/DD/YYYY format.lease or installment sale, enter instead
compliance with the arbitrage, yieldthe total number of years the lease or Part VI—Miscellaneous restriction, and rebate requirements ofinstallment sale will be outstanding.
section 148.Line 35. An allocation of volume cap isFor column (e), the yield, as defined in

required if the nonqualified amount for the Line 45a.  Check the box if some part ofsection 148(h), is the discount rate that,
issue is more than $15 million but is not the proceeds was used to reimbursewhen used to compute the present value
more than the amount that would cause expenditures. Figure and then enter theof all payments of principal and interest to
the issue to be private activity bonds. amount of proceeds that are used tobe paid on the obligation, produces an

reimburse the issuer for amounts paid forLine 36. If any portion of the grossamount equal to the purchase price,
a qualified purpose prior to the issuanceproceeds of the issue is or will beincluding accrued interest. See
of the bonds. See Regulations sectioninvested in a guaranteed investmentRegulations section 1.148-4 for specific
1.150-2.contract (GIC), as defined in Regulationsrules to compute the yield on an issue. If

section 1.148-1(b), enter the amount ofthe issue is a variable rate issue, write Line 45b. An issuer must adopt an
the gross proceeds so invested, as well“VR” as the yield of the issue. For other official intent to reimburse itself for
as the final maturity date of the GIC andthan variable rate issues, carry the yield preissuance expenditures within 60 days
the name of the provider of such contract.out to four decimal places (for example, after payment of the original expenditure

5.3125%). If the issue is a lease or unless excepted by Regulations sectionLine 37. Enter the amount of the
installment sale, enter the effective rate of 1.150-2(f). Enter the date the officialproceeds of this issue used to make a
interest being paid. intent was adopted. See Regulationsloan to another governmental unit, the

section 1.150-2(e) for more informationinterest of which is tax-exempt.Part IV—Uses of Proceeds of about official intent.Line 38. If the issue is a loan ofBond Issue
proceeds from another tax-exempt issue, Signature and ConsentFor a lease or installment sale, write “N/A” check the box and enter the date of issue,

in the space to the right of the title for Part An authorized representative of the issuerEIN, and name of issuer of the master
IV. must sign Form 8038-G and anypool obligation.

applicable certification. Also print theLine 22. Enter the amount of proceeds Line 40. Check this box if the issue is a name and title of the person signing Formthat will be used to pay interest from the construction issue and an irrevocable 8038-G. The authorized representative ofdate the bonds are dated to the date of election to pay a penalty in lieu of the issuer signing this form must have theissue. arbitrage rebate has been made on or authority to consent to the disclosure ofLine 24. Enter the amount of the before the date the bonds were issued. the issuer’s return information, asproceeds that will be used to pay bond The penalty is payable with a Form necessary to process this return, to theissuance costs, including fees for trustees 8038-T for each 6-month period after the person(s) that have been designated inand bond counsel. If no bond proceeds date the bonds are issued. Do not make Form 8038-G.will be used to pay bond issuance costs, any payment of penalty in lieu of arbitrage
Note. If the issuer in Part 1, lines 3a andenter zero. Do not leave this line blank. rebate with this form. See Rev. Proc.
3b authorizes the IRS to communicate92-22, 1992-1 C.B. 736 for rulesLine 25. Enter the amount of the
(including in writing and by telephone)regarding the “election document.”proceeds that will be used to pay fees for
with a person other than an officer orcredit enhancement that are taken into Line 41a. Check this box if the issuer other employee of the issuer, by signingaccount in determining the yield on the has identified a hedge on its books and this form, the issuer’s authorizedissue for purposes of section 148(h) (for records according to Regulations sections representative consents to the disclosureexample, bond insurance premiums and 1.148-4(h)(2)(viii) and 1.148-4(h)(5) that of the issuer’s return information, ascertain fees for letters of credit). permit an issuer of tax-exempt bonds to necessary to process this return, to suchidentify a hedge for it to be included inLine 26. Enter the amount of proceeds person.yield calculations for computing arbitrage.that will be allocated to such a fund.
Paid PreparerLine 42. In determining if the issuer hasLine 27. Enter the amount of the

super-integrated a hedge, apply the rulesproceeds that will be used to pay If an authorized officer of the issuer filled
of Regulations section 1.148-4(h)(4). Ifprincipal, interest, or call premium on any in this return, the paid preparer’s space
the hedge is super-integrated, check theother issue of bonds within 90 days of the should remain blank. Anyone who
box.date of issue. prepares the return but does not charge

Line 28. Enter the amount of the Line 43.  If the issuer takes a “deliberate the organization should not sign the
proceeds that will be used to pay action” after the issue date that causes return. Certain others who prepare the

-3-
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Learning about the law or 2 hr., 41 min.return should not sign. For example, a the information. We need it to ensure that
the form . . . . . . . . . . . . .regular, full-time employee of the issuer, you are complying with these laws.
Preparing, copying, 3 hr., 3 min.such as a clerk, secretary, etc., should You are not required to provide the
assembling, and sendingnot sign. information requested on a form that is
the form to the IRS . . . . . .Generally, anyone who is paid to subject to the Paperwork Reduction Act

prepare a return must sign it and fill in the unless the form displays a valid OMB If you have comments concerning the
other blanks in the Paid Preparer Use control number. Books or records relating accuracy of these time estimates or
Only area of the return. to a form or its instructions must be suggestions for making this form simpler,

retained as long as their contents mayThe paid preparer must: we would be happy to hear from you. You
become material in the administration of• Sign the return in the space provided can write to the Internal Revenue Service,
any Internal Revenue law. Generally, taxfor the preparer’s signature (a facsimile Tax Products Coordinating Committee,
returns and return information aresignature is acceptable), SE:W:CAR:MP:T:M:S, 1111 Constitution
confidential, as required by section 6103.• Enter the preparer information, and Ave. NW, IR-6526, Washington, DC

• Give a copy of the return to the issuer. The time needed to complete and file 20224. Do not send the form to this
this form varies depending on individual office. Instead, see Where To File.

Paperwork Reduction Act Notice. We circumstances. The estimated average
ask for the information on this form to time is:
carry out the Internal Revenue laws of the
United States. You are required to give us
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ESCROW AGREEMENT 
 
THIS ESCROW AGREEMENT (“Escrow Agreement”) is made as of <<StartDate>> by and among U.S. 

Bancorp Government Leasing and Finance, Inc. (“Lessor”), <<Lessee>> (“Lessee”) and U.S. BANK NATIONAL 
ASSOCIATION, as escrow agent (“Escrow Agent”). 

 
Lessor and Lessee have heretofore entered into that certain Master Tax-Exempt Lease/Purchase 

Agreement dated as of <<MasterLeaseDate>> (the “Master Agreement”) and a Property Schedule No. 
<<Schedule#>> thereto dated <<StartDate>> (the “Schedule” and, together with the terms and conditions of the 
Master Agreement incorporated therein, the “Agreement”).  The Schedule contemplates that certain personal 
property described therein (the “Equipment”) is to be acquired from the vendor(s) or manufacturer(s) thereof (the 
“Vendor”).  After acceptance of the Equipment by Lessee, the Equipment is to be financed by Lessor to Lessee 
pursuant to the terms of the Agreement. 

 
The Master Agreement further contemplates that Lessor will deposit an amount equal to the anticipated 

aggregate acquisition cost of the Equipment (the “Purchase Price”), being $<<Amount>>, with Escrow Agent to 
be held in escrow and applied on the express terms set forth herein.  Such deposit, together with all interest and 
other additions received with respect thereto (hereinafter the “Escrow Fund”) is to be applied to pay the Vendor its 
invoice cost (a portion of which may, if required, be paid prior to final acceptance of the Equipment by Lessee); 
and, if applicable, to reimburse Lessee for progress payments already made by it to the Vendor of the Equipment. 

 
The parties desire to set forth the terms on which the Escrow Fund is to be created and to establish the 

rights and responsibilities of the parties hereto. 
 
NOW, THEREFORE, in consideration of the sum of Ten Dollars ($10.00) in hand paid, and other good and 

valuable consideration, the receipt and sufficiency of which are hereby acknowledged, the parties agree as 
follows: 

 
1. Escrow Agent hereby agrees to serve as escrow agent upon the terms and conditions set forth herein. 

The moneys and investments held in the Escrow Fund are for the benefit of Lessee and Lessor, and such 
moneys, together with any income or interest earned thereon, shall be expended only as provided in this Escrow 
Agreement, and shall not be subject to levy or attachment or lien by or for the benefit of any creditor of either 
Lessee or Lessor.  Lessor, Lessee and Escrow Agent intend that the Escrow Fund constitute an escrow account 
in which Lessee has no legal or equitable right, title or interest until satisfaction in full of all conditions contained 
herein for the disbursement of funds by the Escrow Agent therefrom.  However, if the parties’ intention that 
Lessee shall have no legal or equitable right, title or interest until all conditions for disbursement are satisfied in 
full is not respected in any legal proceeding, the parties hereto intend that Lessor have a security interest in the 
Escrow Fund, and such security interest is hereby granted by Lessee to secure payment of all sums due to 
Lessor under the Master Agreement.  For such purpose, Escrow Agent hereby agrees to act as agent for Lessor 
in connection with the perfection of such security interest and agrees to note, or cause to be noted, on all books 
and records relating to the Escrow Fund, the Lessor’s interest therein. 

 
 2. On such day as is determined to the mutual satisfaction of the parties (the “Closing Date”), Lessor 
shall deposit with Escrow Agent cash in the amount of the Purchase Price, to be held in escrow by Escrow Agent 
on the express terms and conditions set forth herein. 
 

On the Closing Date, Escrow Agent agrees to accept the deposit of the Purchase Price by Lessor, and 
further agrees to hold the amount so deposited together with all interest and other additions received with respect 
thereto, as the Escrow Fund hereunder, in escrow on the express terms and conditions set forth herein. 

 
 3. Escrow Agent shall at all times segregate the Escrow Fund into an account maintained for that 
express purpose, which shall be clearly identified on the books and records of Escrow Agent as being held in its 
capacity as Escrow Agent.  Securities and other negotiable instruments comprising the Escrow Fund from time to 
time shall be held or registered in the name of Escrow Agent (or its nominee).  The Escrow Fund shall not, to the 
extent permitted by applicable law, be subject to levy or attachment or lien by or for the benefit of any creditor of 
any of the parties hereto (except with respect to the security interest therein held by Lessor). 



 

 

 
 4. The cash comprising the Escrow Fund from time to time shall be invested and reinvested by Escrow 
Agent in one or more investments as directed by Lessee.  Absent written direction from Lessee, the cash will be 
invested in the U.S. Bank National Association Money Market Deposit Fund. See Exhibit 1 Investment Direction 
Letter. Lessee represents and warrants to Escrow Agent and Lessor that the investments selected by Lessee for 
investment of the Escrow Fund are permitted investments for Lessee under all applicable laws.  Escrow Agent will 
use due diligence to collect amounts payable under a check or other instrument for the payment of money 
comprising the Escrow Fund and shall promptly notify Lessee and Lessor in the event of dishonor of payment 
under any such check or other instruments. Interest or other amounts earned and received by Escrow Agent with 
respect to the Escrow Fund shall be deposited in and comprise a part of the Escrow Fund.  Escrow Agent shall 
maintain accounting records sufficient to permit calculation of the income on investments and interest earned on 
deposit of amounts held in the Escrow Fund. The parties acknowledge that to the extent regulations of the 
Comptroller of Currency or other applicable regulatory entity grant a right to receive brokerage confirmations of 
security transactions of the escrow, the parties waive receipt of such confirmations, to the extent permitted by law.  
The Escrow Agent shall furnish a statement of security transactions on its regular monthly reports. Attached as 
Exhibit 6 is the Class Action Negative Consent Letter to be reviewed by Lessee. 
 
 5. Upon request by Lessee and Lessor, Escrow Agent shall send monthly statements of account to 
Lessee and Lessor, which statements shall set forth all withdrawals from and interest earnings on the Escrow 
Fund as well as the investments in which the Escrow Fund is invested. 
 
 6. Escrow Agent shall take the following actions with respect to the Escrow Fund: 
 

 (a) Upon Escrow Agent’s acceptance of the deposit of the Purchase Price, an amount equal 
to Escrow Agent’s set-up fee, as set forth on Exhibit 2 hereto, shall be disbursed from the Escrow Fund to 
Escrow Agent in payment of such fee. 
 
 (b) Escrow Agent shall pay costs of the Equipment upon receipt of a duly executed 
Requisition Request (substantially in the format of Exhibit 3) signed by Lessor and Lessee. Lessor’s 
authorized signatures are provided in Exhibit 5. Lessee’s authorized signatures will be provided in Exhibit 
3 of Master Lease Purchase Agreement.  Escrow Agent will use best efforts to process requests for 
payment within one (1) business day of receipt of requisitions received prior to 2:00 p.m. Central Time. 
The final Requisition shall be accompanied by a duly executed Final Acceptance Certificate form attached 
as Exhibit 4 hereto. 
 
 (c) Upon receipt by Escrow Agent of written notice from Lessor that an Event of Default or an 
Event of Nonappropriation (if provided for under the Master Agreement) has occurred under the 
Agreement, all funds then on deposit in the Escrow Fund shall be paid to Lessor for application in 
accordance with the Master Agreement, and this Escrow Agreement shall terminate. 
 
 (d) Upon receipt by Escrow Agent of written notice from Lessor that the purchase price of the 
Equipment has been paid in full, Escrow Agent shall pay the funds then on deposit in the Escrow Fund to 
Lessor to be applied first to the next Lease Payment due under the Master Agreement, and second, to 
prepayment of the principal component of Lease Payments in inverse order of maturity without premium.  
To the extent the Agreement is not subject to prepayment, Lessor consents to such prepayment to the 
extent of such prepayment amount from the Escrow Fund.  Upon disbursement of all amounts in the 
Escrow Fund, this Escrow Agreement shall terminate. 
 

 (e) This Escrow Agreement shall terminate upon the earlier of the date upon which 
all funds in the Escrow Fund have been disbursed pursuant to Section 6(b) hereof or eighteen (18) 
months from the date of this Escrow Agreement.  It may, however, be extended by a notice of Lessor in 
writing (electronic means acceptable) to Escrow Agent for a period of up to an additional six (6) months.  
All funds on deposit in the Escrow Fund at the time of termination under this paragraph, unless otherwise 
directed by Lessee in writing (electronic means acceptable), shall be transferred to Lessor for application 
to the prepayment of the Agreement in accordance with the terms thereof. 
 



 

 

 
 7. The fees and expenses, including any legal fees, of Escrow Agent incurred in connection herewith 
shall be the responsibility of Lessee.  The basic fees and expenses of Escrow Agent shall be as set forth on 
Exhibit 2 and Escrow Agent is hereby authorized to deduct such fees and expenses from the Escrow Fund as and 
when the same are incurred without any further authorization from Lessee or Lessor.  Escrow Agent may employ 
legal counsel and other experts as it deems necessary for advice in connection with its obligations hereunder.  
Escrow Agent waives any claim against Lessor with respect to compensation hereunder. 
 
8. Escrow Agent shall have no liability for acting upon any written instruction presented by Lessor in 
connection with this Escrow Agreement, which Escrow Agent in good faith believes to be genuine.  Furthermore, 
Escrow Agent shall not be liable for any act or omission in connection with this Escrow Agreement except for its 
own negligence, willful misconduct or bad faith. Escrow Agent shall not be liable for any loss or diminution in 
value of the Escrow Fund as a result of the investments made by Escrow Agent.  
 
 9. Escrow Agent may resign at any time by giving thirty (30) days’ prior written notice to Lessor and 
Lessee.  Lessor may at any time remove Escrow Agent as Escrow Agent under this Escrow Agreement upon 
written notice.  Such removal or resignation shall be effective on the date set forth in the applicable notice.  Upon 
the effective date of resignation or removal, Escrow Agent will transfer the Escrow Fund to the successor Escrow 
Agent selected by Lessor. 
 
 10. Lessee hereby represents, covenants and warrants that pursuant to Treasury Regulations Section 
1.148-7(d), the gross proceeds of the Agreement will be expended for the governmental purposes for which the 
Agreement was entered into, as follows:  at least 15% within six months after the Commencement Date, such 
date being the date of deposit of funds into the Escrow Fund, at least 60% within 12 months after the 
Commencement Date, and 100% within 18 months after the Commencement Date.  If Lessee is unable to comply 
with Section 1.148-7(d) of the Treasury Regulations, Lessee shall, at its sole expense and cost, compute 
rebatable arbitrage on the Agreement and pay rebatable arbitrage to the United States at least once every five 
years, and within 60 days after payment of the final rental or Lease Payment due under the Agreement. 
 
 11. In the event of any disagreement between the undersigned or any of them, and/or any other person, 
resulting in adverse claims and demands being made in connection with or for any moneys involved herein or 
affected hereby, Escrow Agent shall be entitled at its option to refuse to comply with any such claim or demand, 
so long as such disagreement shall continue, and in so refusing Escrow Agent may refrain from making any 
delivery or other disposition of any moneys involved herein or affected hereby and in so doing Escrow Agent shall 
not be or become liable to the undersigned or any of them or to any person or party for its failure or refusal to 
comply with such conflicting or adverse demands, and Escrow Agent shall be entitled to continue so to refrain and 
refuse so to act until: 
 

(a) the rights of the adverse claimants have been finally adjudicated in a court assuming and 
having jurisdiction of the parties and the moneys involved herein or affected hereby; or 

 
(b) all differences shall have been adjusted by Master Agreement and Escrow Agent shall have 

been notified thereof in writing signed by all of the persons interested. 
 

 12. All notices (excluding billings and communications in the ordinary course of business) hereunder 
shall be in writing, and shall be sufficiently given and served upon the other party if delivered (a) personally, (b) by 
United States registered or certified mail, return receipt requested, postage prepaid, (c) by an overnight delivery 
by a service such as Federal Express or Express Mail from which written confirmation of overnight delivery is 
available, or (d) by facsimile with a confirmation copy by regular United States mail, postage prepaid, addressed 
to the other party at its respective address stated below the signature of such party or at such other address as 
such party shall from time to time designate in writing to the other party, and shall be effective from the date of 
mailing. 
 
 13. This Escrow Agreement shall inure to the benefit of and shall be binding upon the parties hereto 
and their respective successors and assigns.  No rights or obligations of Escrow Agent under this Escrow 
Agreement may be assigned without the prior written consent of Lessor. 



 

 

 
 14. This Escrow Agreement shall be governed by and construed in accordance with the laws in the 
state of the Escrow Agent’s location.  This Escrow Agreement constitutes the entire Agreement between the 
parties hereto with respect to the subject matter hereof, and no waiver, consent, modification or change of terms 
hereof shall bind any party unless in writing signed by all parties. 
 
 15.  This Escrow Agreement and any written direction may be executed in two or more counterparts, 
which when so executed shall constitute one and the same agreement or direction. 
   

IN WITNESS WHEREOF, the parties hereto have caused this Escrow Agreement to be duly executed as of 
the day and year first above set forth. 

 
U.S. Bancorp Government Leasing and 
Finance, Inc., as Lessor 
 
By: 
 
Name: 
 
Title: 
Address: 13010 SW 68th Parkway, Suite 100 
                Portland, OR 97223 
 
<<Lessee>>, as Lessee 
 
By: 
 
Name: 
 
Title: 
Address: <<LesseeAddress1>> 
               <<LesseeAddress2>> 
               <<LesseeCity>>, <<LesseeState>> 
<<LesseeZip>> 
 
U.S. BANK NATIONAL ASSOCIATION, as Escrow 
Agent 
 
By: 
 
Name: 
 
Title: 
Address: U.S. Bank National Association 
               950 17th Street, 12th Floor 
               Denver, CO 80202 

 



 

 

 
 

EXHIBIT 1 
 

 
 
The U.S. Bank Money Market account is a U.S. Bank National Association (“U.S. Bank”) interest-bearing money 
market deposit account designed to meet the needs of U.S. Bank’s Corporate Trust Services Escrow Group and 
other Corporate Trust customers of U.S. Bank.   Selection of this investment includes authorization to place funds 
on deposit and invest with U.S. Bank. 
 
U.S. Bank uses the daily balance method to calculate interest on this account (actual/365 or 366).  This method 
applies a daily periodic rate to the principal balance in the account each day.  Interest is accrued daily and 
credited monthly to the account.  Interest rates are determined at U.S. Bank’s discretion, and may be tiered by 
customer deposit amount.  
 
The owner of the account is U.S. Bank as Agent for its trust customers.  U.S. Bank’s trust department performs all 
account deposits and withdrawals. Deposit accounts are FDIC Insured per depositor, as determined under FDIC 
Regulations, up to applicable FDIC limits. 
 
U.S. BANK, WHEN ACTING AS AN INDENTURE TRUSTEE OR IN A SIMILAR CAPACITY, IS NOT REQUIRED 
TO REGISTER AS A MUNICIPAL ADVISOR WITH THE SECURITIES AND EXCHANGE COMMISSION FOR 
PURPOSES OF COMPLYING WITH THE DODD-FRANK WALL STREET REFORM & CONSUMER 
PROTECTION ACT.  INVESTMENT ADVICE, IF NEEDED, SHOULD BE OBTAINED FROM YOUR FINANCIAL 
ADVISOR. 
 

AUTOMATIC AUTHORIZATION 
 
In the absence of specific written direction to the contrary, U.S. Bank is hereby directed to invest and reinvest 
proceeds and other available moneys in the U.S. Bank Money Market Account.  The U.S. Bank Money Market 
Account is a permitted investment under the operative documents and this authorization is the permanent 
direction for investment of the moneys until notified in writing of alternate instructions. 
 

 
<<Lessee>> 
 

  

Company Name  Signature of Authorized Directing Party 
 
 
 
 

  

Trust Account Number – includes existing and 
future sub-accounts unless otherwise directed 

 Title/Date 

 

 

U.S. BANK NATIONAL ASSOCIATION 
MONEY MARKET ACCOUNT AUTHORIZATION FORM 

DESCRIPTION AND TERMS 



 

 

 
EXHIBIT 2  

 
Schedule of Fees for Services as 

Escrow Agent 
For 

<<Lessee>> 
Equipment Lease Purchase Escrow 

 
 CTS01010A Acceptance Fee The acceptance fee includes the administrative review of 

documents, initial set-up of the account, and other reasonably required 
services up to and including the closing.  This is a one-time, non-refundable 
fee, payable at closing.     

WAIVED  

 
 CTS04460 Escrow Agent Annual fee for the standard escrow agent services 

associated with the administration of the account.  Administration fees are 
payable in advance.     

WAIVED  

 
     Direct Out of Pocket Expenses Reimbursement of expenses associated 

with the performance of our duties, including but not limited to publications, 
legal counsel after the initial close, travel expenses and filing fees.     

At Cost  

 
  Extraordinary Services Extraordinary Services are duties or 

responsibilities of an unusual nature, including termination, but not provided 
for in the governing documents or otherwise set forth in this schedule. A 
reasonable charge will be assessed based on the nature of the services and 
the responsibility involved. At our option, these charges will be billed at a flat 
fee or at our hourly rate then in effect.     

 

 
 
Account approval is subject to review and qualification.  Fees are subject to change at our discretion 
and upon written notice.  Fees paid in advance will not be prorated.  The fees set forth above and 
any subsequent modifications thereof are part of your agreement.  Finalization of the transaction 
constitutes agreement to the above fee schedule, including agreement to any subsequent changes 
upon proper written notice.  In the event your transaction is not finalized, any related out-of-pocket 
expenses will be billed to you directly.  Absent your written instructions to sweep or otherwise invest, 
all sums in your account will remain uninvested and no accrued interest or other compensation will 
be credited to the account.  Payment of fees constitutes acceptance of the terms and conditions set 
forth. 
 
IMPORTANT INFORMATION ABOUT PROCEDURES FOR OPENING A NEW ACCOUNT: 
 
To help the government fight the funding of terrorism and money laundering activities, 
Federal law requires all financial institutions to obtain, verify and record information that 
identifies each person who opens an account. 
 
For a non-individual person such as a business entity, a charity, a Trust or other legal entity 
we will ask for documentation to verify its formation and existence as a legal entity. We may 
also ask to see financial statements, licenses, identification and authorization documents 
from individuals claiming authority to represent the entity or other relevant documentation. 

 



 

 

EXHIBIT 3  
 

REQUISITION REQUEST 
 

The Escrow Agent is hereby requested to pay from the Escrow Fund established and maintained under 
that certain Escrow Agreement dated as of <<StartDate>> (the “Escrow Agreement”) by and among U.S. Bancorp 
Government Leasing and Finance, Inc. (the “Lessor”), <<Lessee>> (the “Lessee”), and U.S. Bank National 
Association (the “Escrow Agent”), the amount set forth below to the named payee(s).  The amount shown is due 
and payable under a purchase order or contract (or has been paid by and not previously reimbursed to Lessee) 
with respect to equipment being financed under that certain Master Tax-Exempt Lease Purchase Agreement 
dated as of <<MasterLeaseDate>> (the “Master Agreement”) and Property Schedule No. <<Schedule#>> thereto 
dated <<StartDate>> (the “Schedule” and, together with the terms and conditions of the Master Agreement 
incorporated therein, the “Agreement”), by and between the Lessor and the Lessee, and has not formed the basis 
of any prior requisition request. 

 
PAYEE AMOUNT INVOICE NO. EQUIPMENT 

 
 

   

 
 

   

 
 

   

 
Total requisition amount $______________ 
 
The undersigned, as Lessee under the Master Agreement, hereby certifies: 
 

1.  The items of the Equipment being acquired with the proceeds of this disbursement have been delivered and 
installed at the location(s) contemplated by the Master Agreement.  The Lessee has conducted such inspection 
and/or testing of the Equipment being acquired with the proceeds of this disbursement as it deems necessary and 
appropriate, and such Equipment has been accepted by Lessee. 
 
2.  The costs of the Equipment to be paid from the proceeds of this disbursement have been properly incurred, 
are a proper charge against the Escrow Fund and have not been the basis of any previous disbursement. 
 
3.  No part of the disbursement requested hereby will be used to pay for materials not yet incorporated into the 
Equipment or for services not yet performed in connection therewith. 
 
4.  The Equipment is covered by insurance in the types and amounts required by the Agreement. 
 
5.  No Event of Default or Event of Nonappropriation (if applicable), as each such term is defined in the Master 
Agreement, and no event which with the giving of notice or lapse of time, or both, would become such an Event of 
Default or Event of Nonappropriation has occurred and is continuing on the date hereof. 
 
6.  If Lessee paid an invoice prior to the commencement date of the Master Agreement, and is requesting 
reimbursement for such payment, Lessee has satisfied the requirements for reimbursement set forth in Treas. 
Reg. §1.150-2. 
 
Request Date:  __________________ 

 
Lessor: U.S. Bancorp Government Leasing 
and Finance, Inc. 

 Lessee: <<Lessee>> 
 

 
By: 

  
By: 

 
Name: 

  
Name: 

 
Title: 

  
Title: 

 



 

 

 
 

Exhibit 4  
 

Final Acceptance Certificate 
 
 
U.S. Bancorp Government Leasing and Finance, Inc. 
13010 SW 68th Parkway, Suite 100 
Portland, OR 97223 
 
 
Re: Property Schedule No. <<Schedule#>> to Master Tax-Exempt Lease/Purchase Agreement between 

U.S. Bancorp Government Leasing and Finance, Inc. and <<Lessee>> 
 
Ladies and Gentlemen: 
 
In accordance with the above-referenced Master Tax-Exempt Lease/Purchase Agreement (the "Master 
Agreement"), the undersigned ("Lessee") hereby certifies and represents to, and agrees with, U.S. Bancorp 
Government Leasing and Finance, Inc. ("Lessor"), as follows: 
 
 (1) The Property, as such terms are defined in the above-referenced Property Schedule, has been 

acquired, made, delivered, installed and accepted on the date indicated below. 
 
 (2) Lessee has conducted such inspection and/or testing of the Property as it deems necessary and 

appropriate and hereby acknowledges that it accepts the Property for all purposes. 
 
 (3) No event or condition that constitutes, or with notice or lapse of time, or both, would constitute, an 

Event of Default or a Nonappropriation Event (as such terms are defined in the Master Agreement) 
exists at the date hereof. 

 
 
Acceptance Date:  ________________________________ 
 
Lessee: <<Lessee>> 
 
 
 
By: 
 
 
Name: 
 
 
Title: 



 

 

Exhibit 6 
 

Class Action Negative Consent Letter 
<<StartDate>> 
 
<<Lessee>> 
<<LesseeAddress1>> 
<<LesseeAddress2>> 
<<LesseeCity>>, <<LesseeState>> <<LesseeZip>> 
 
RE:   USBGLF/<<Lessee>> - - Class Action Litigation Claims 
 
Dear <<LesseeContact>>: 
 
U.S. Bank National Association (“U.S. Bank”) has established its policies and procedures relative to class action litigation 
claims filed on behalf of its clients’ accounts.  This policy may impact future claims filed by U.S. Bank on behalf of the 
above-referenced account.  Listed below are the policies regarding class action litigation claims: 

 
1. U.S. Bank will file class action litigation claims, at no charge, on behalf of open, eligible agency or custody 

accounts upon receipt of proper documented authorization.  This notice, with your ability to opt out as further 
described below, constitutes such documented authorization.   

2. U.S. Bank will not file claims for agency or custody accounts that were open during the class action period but 
were closed prior to receipt of any notice of the class action litigation. 

3. Assuming requisite information is provided by the payor to identify the applicable account, settlement 
proceeds of the class action litigation will be posted within a reasonable time following receipt of such 
proceeds to the entitled accounts that are open at such time.  If entitled accounts are closed prior to 
distribution and receipt of settlement proceeds, they will be remitted to entitled beneficiaries or successors of 
the account net of any research and filing fees.  Proceeds, less any research and filing fees, will be escheated 
if the entitled beneficiaries or successors of the account cannot be identified /located. 

 
If you wish U.S. Bank to continue to file class action litigation proofs of claim on behalf of your account, you do not need to 
take any further action.  However, if you do not wish U.S. Bank to file class action proofs of claim on behalf of your 
account, you may notify us of this election by returning this letter with your signature and date provided below within 30 
days or by filing a separate authorization letter with your Account Manager by the same date.   
 
The authorization and understanding contained in this communication constitutes an amendment of any applicable 
provisions of the account document for the above-referenced account. 
 
If you have any questions, please contact me at the below number.  
Sincerely, 
 
<<EscrowAgentRepresentative>> 
Vice President 
<<EscrowAgentRepresentativePhone>> 

 
□ No, U.S. Bank is not authorized to file class action litigation proofs of claim on behalf of the above-referenced 
account(s).  By making this election, I acknowledge that U.S. Bank is not responsible for forwarding notices received on 
class action or litigation claims. 

□ Yes, U.S. Bank is authorized to file class action litigation proofs of claim on behalf of the above-referenced account(s).  
By making this election, I acknowledge that U.S. Bank is responsible for forwarding notices received on class action or 
litigation claims. 
 
____________________________  ________________ 
Authorized Signer                 Date 
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Advanced Metering Infrastructure (AMI) Agreement 
 

between 
 

Village of Lake Zurich, IL 
 (“Customer”) 

 
and  

Sensus USA Inc. 
(“Sensus”) 

 

IN WITNESS WHEREOF, the parties have caused this AMI Agreement (“Agreement”) to be executed by their duly 
authorized representatives as of the day and year written below. The date of the last party to sign is the “Effective Date.”   
 
This Agreement shall commence on the Effective Date and continue for/until: 10 Years  (“Term”), provided that it may be 
extended for a longer period by written agreement.  
 
   

  
Sensus USA Inc.  
By:   

Name:   

Title:     

Date:      

 

Customer:  Village of Lake Zurich, IL 
By:   

Name:   

Title:     

Date:      

 
 Contents of this Agreement:  

AMI Agreement 
          Exhibit A     Software  
          Exhibit B     Technical Support  
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AMI Agreement 

 

1. Equipment.  

A.  Purchase of Equipment. Customer shall purchase all Field Devices, RF Field Equipment, and other goods (collectively, “Equipment”) from Sensus’ 
authorized distributor pursuant to the terms and conditions (including any warranties on such Equipment) agreed by Customer and Sensus’ authorized 
distributor.  This Agreement shall not affect any terms and conditions, including any warranty terms, agreed by Customer and Sensus' authorized distributor.  If 
Customer elects to purchase any equipment or services directly from Sensus, or if Customer pays any fees or other costs to Sensus, then Sensus’ Terms of 
Sale shall apply.  The “Terms of Sale” are available at: http://na.sensus.com/TC/TermsConditions.pdf, or 1-800-METER-IT. 

B. THERE ARE NO WARRANTIES IN THIS AGREEMENT, EXPRESS OR IMPLIED.  SENSUS EXPRESSLY DISCLAIMS ANY AND ALL 
REPRESENTATIONS, WARRANTIES AND/OR CONDITIONS, EXPRESSED, IMPLIED, STATUTORY OR OTHERWISE, REGARDING ANY MATTER IN 
CONNECTION WITH THIS AGREEMENT, INCLUDING WITHOUT LIMITATION, WARRANTIES AS TO FITNESS FOR A PARTICULAR PURPOSE, 
MERCHANTABILITY, NON-INFRINGEMENT AND TITLE. 

2. Services. 

A. Installation of Equipment. Installation services will be as agreed between the Customer and Sensus' authorized distributor.  Sensus will not provide 
installation services pursuant to this Agreement. 

B. Software Implementation.  Sensus shall install and configure the Software on the Server Hardware. 

C. IT Systems Integration Services.  Integration of the Software into Customer’s new or existing internal IT systems is not included in this Agreement. Any 
integration work shall be subject to a separate agreement which describes the scope and pricing for such work. 

D. Technical Support.  Sensus shall provide Customer the technical support set forth in Exhibit B.   

E. Project Management. Project management of the AMI System is not included in this Agreement. Any project management shall be subject to a separate 
agreement which describes the scope and pricing for such work. 

F. Training.  Training on the use of the AMI System is not included in this Agreement. Any training shall be subject to a separate agreement which describes the 
scope and pricing for such work. 

3. Software.  

A. Software as a Service (SaaS). Sensus shall provide Customer with Software as a Service, as defined in Exhibit A, only so long as Customer is current in its 
payments for such services. 

B. UCITA. To the maximum extent permitted by law, the Parties agree that the Uniform Computer Information Transaction Act as enacted by any state shall not 
apply, in whole or in part, to this Agreement. 

4. Spectrum  

A. Spectrum Lease.   The parties previously entered into a spectrum manager lease on 2/23/2015 (the “Spectrum Lease”), which is hereby specifically 
incorporated by reference.  

5. General Terms and Conditions. 

A. Intentionally Omitted 

B. Limitation of Liability.  

i. Sensus’ aggregate liability in any and all causes of action arising under, out of or in relation to this Agreement, its negotiation, performance, breach or 
termination (collectively “Causes of Action”) shall not exceed the greater of; (a) the total amount paid by Customer directly to Sensus under this 
Agreement; or (b) ten thousand US dollars (USD 10,000.00).  This is so whether the Causes of Action are in tort, including, without limitation, negligence 
or strict liability, in contract, under statute or otherwise.  As separate and independent limitations on liability, Sensus’ liability shall be limited to direct 
damages.  Sensus shall not be liable for; (i) any indirect, incidental, special or consequential damages; nor (ii) any revenue or profits lost by Customer or 
its Affiliates from any End User(s), irrespective whether such lost revenue or profits is categorized as direct damages or otherwise; nor (iii) any In/Out 
Costs; nor (iv) manual meter read costs and expenses; nor (v) claims made by a third party; nor (vi) damages arising from maincase or bottom plate 
breakage caused by freezing temperatures, water hammer conditions, or excessive water pressure. The limitations on liability set forth in this Agreement 
are fundamental inducements to Sensus entering into this Agreement.  They apply unconditionally and in all respects.  They are to be interpreted 
broadly so as to give Sensus the maximum protection permitted under law. 

ii. To the maximum extent permitted by law, no Cause of Action may be instituted by Customer against Sensus more than TWELVE (12) MONTHS after 
the Cause of Action first arose.  In the calculation of any damages in any Cause of Action, no damages incurred more than TWELVE (12) MONTHS prior 
to the filing of the Cause of Action shall be recoverable. 

C. Termination.  Either party may terminate this Agreement earlier if the other party commits a material breach of this Agreement and such material breach is not 
cured within forty-five (45) days of written notice by the other party. Upon any expiration or termination of this Agreement, Sensus’ and Customer’s obligations 
hereunder shall cease and the software as a service and Spectrum Lease shall immediately cease. 

D. Force Majeure.  If either party becomes unable, either wholly or in part, by an event of Force Majeure, to fulfill its obligations under this Agreement, the 
obligations affected by the event of Force Majeure will be suspended during the continuance of that inability.  The party affected by the force majeure will take 
reasonable steps to mitigate the Force Majeure.   

E. Intellectual Property.  No Intellectual Property is assigned to Customer hereunder. Sensus shall own or continue to own all Intellectual Property used, 
created, and/or derived in the course of performing this Agreement.  To the extent, if any, that any ownership interest in and to such Intellectual Property does 
not automatically vest in Sensus by virtue of this Agreement or otherwise, and instead vests in Customer, Customer agrees to grant and assign and hereby 
does grant and assign to Sensus all right, title, and interest that Customer may have in and to such Intellectual Property. Customer agrees not to reverse 
engineer any Equipment purchased or provided hereunder.  

F. Confidentiality.  Both parties shall (and shall cause their employees and contractors to) keep all Confidential Information strictly confidential and shall not 
disclose it to any third party, except to the extent reasonably required to perform and enforce this Agreement or as required under applicable law, court order 
or regulation.  The Confidential Information may be transmitted orally, in writing, electronically or otherwise observed by either party.  Notwithstanding the 
foregoing, “Confidential Information” shall not include; (i) any information that is in the public domain other than due to Recipient’s breach of this Agreement; (ii) 
any information in the possession of the Recipient without restriction prior to disclosure by the Discloser; or (iii) any information independently developed by 
the Recipient without reliance on the information disclosed hereunder by the Discloser. “Discloser” means either party that discloses Confidential Information, 
and “Recipient” means either party that receives it. 

G. Compliance with Laws.  Customer shall comply with all applicable country, federal, state, and local laws and regulations, as set forth at the time of 
acceptance and as may be amended, changed, or supplemented.  Customer shall not take any action, or permit the taking of any action by a third party, which 
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may render Sensus liable for a violation of applicable laws. 

i. Export Control Laws.  Customer shall; (i) comply with all applicable U.S. and local laws and regulations governing the use, export, import, re-export, 
and transfer of products, technology, and services; and (ii) obtain all required authorizations, permits, and licenses. Customer shall immediately notify 
Sensus, and immediately cease all activities with regards to the applicable transaction, if the Customer knows or has a reasonable suspicion that the 
equipment, software, or services provided hereunder may be directed to countries in violation of any export control laws. By ordering equipment, 
software or services, Customer certifies that it is not on any U.S. government export exclusion list. 

ii. Anti-Corruption Laws. Customer shall comply with the United States Foreign Corrupt Practices Act (FCPA), 15 U.S.C. §§ 78dd-1, et seq.; laws and 
regulations implementing the OECD’s Convention on Combating Bribery of Foreign Public Officials in International Business Transactions; the U.N. 
Convention Against Corruption; the Inter-American Convention Against Corruption; and any other applicable laws and regulations relating to anti-
corruption in the Customer’s county or any country where performance of this Agreement, or delivery or use of equipment, software or services will 
occur. 

H. Non-Waiver of Rights.  A waiver by either party of any breach of this Agreement or the failure or delay of either party to enforce any of the articles or other 
provisions of this Agreement will not in any way affect, limit or waive that party’s right to enforce and compel strict compliance with the same or other articles or 
provisions. 

I. Assignment and Sub-contracting.  Either party may assign, transfer or delegate this Agreement without requiring the other party’s consent; (i) to an Affiliate; 
(ii) as part of a merger; or (iii) to a purchaser of all or substantially all of its assets.  Apart from the foregoing, neither party may assign, transfer or delegate this 
Agreement without the prior written consent of the other, which consent shall not be unreasonably withheld.  Furthermore, Customer acknowledges Sensus 
may use subcontractors to perform RF Field Equipment installation, the systems integration work (if applicable), or project management (if applicable), without 
requiring Customer’s consent.    

J. Amendments.  No alteration, amendment, or other modification shall be binding unless in writing and signed by both Customer and by a vice president (or 
higher) of Sensus.   

K. Governing Law and Dispute Resolution.  This Agreement shall be governed by, construed and enforced in accordance with the laws of the State of 
Delaware.  Any and all disputes arising under, out of, or in relation to this Agreement, its negotiation, performance or termination (“Disputes’) shall first be 
resolved by the Parties attempting mediation in Delaware. If the Dispute is not resolved within sixty (60) days of the commencement of the mediation, it shall 
be litigated in the state or federal courts located in Delaware.  TO THE MAXIMUM EXTENT PERMITTED BY LAW, THE PARTIES AGREE TO A BENCH 
TRIAL AND THAT THERE SHALL BE NO JURY IN ANY DISPUTES.  

L. Restriction on Discovery.  The Parties acknowledge the abundance of documents, data, and other information stored in an electronic manner and the time 
and costs associated with retrieving relevant electronic data from the Parties during the Discovery portion of a claim.  Accordingly, the Parties shall utilize only 
printed or hard-copy documents, data, and other information in Discovery and shall not use or request electronic or e-Discovery methods for any claim, 
demand, arbitration or litigation subject to this Agreement.  All relevant and unprivileged printed or hard-copy materials shall be subject to Discovery, but 
neither Party has an obligation to maintain printed or hard-copy files in anticipation of a claim, demand, litigation, or arbitration proceeding. 

M. Survival.  The provisions of this Agreement that are applicable to circumstances arising after its termination or expiration shall survive such termination or 
expiration. 

N. Severability.  In the event any provision of this Agreement is held to be void, unlawful or otherwise unenforceable, that provision will be severed from the 
remainder of the Agreement and replaced automatically by a provision containing terms as nearly like the void, unlawful, or unenforceable provision as 
possible; and the Agreement, as so modified, will continue to be in full force and effect. 

O. Four Corners.  This written Agreement, including all of its exhibits, and the Spectrum Lease represents the entire understanding between and obligations of 
the parties and supersedes all prior understandings, agreements, negotiations, and proposals, whether written or oral, formal or informal between the parties.  
Any additional writings shall not modify any limitations or remedies provided in the Agreement.  There are no other terms or conditions, oral, written, electronic 
or otherwise.  There are no implied obligations.  All obligations are specifically set forth in this Agreement.  Further, there are no representations that induced 
this Agreement that are not included in it.  The ONLY operative provisions are set forth in writing in this Agreement.  Without limiting the generality of the 
foregoing, no purchase order placed by or on behalf of Customer shall alter any of the terms of this Agreement.  The parties agree that such documents are for 
administrative purposes only, even if they have terms and conditions printed on them and even if and when they are accepted and/or processed by Sensus.  
Any goods, software or services delivered or provided in anticipation of this Agreement (for e.g., as part of a pilot or because this Agreement has not yet been 
signed but the parties have begun the deployment) under purchase orders placed prior to the execution of this Agreement are governed by this Agreement 
upon its execution and it replaces and supersedes any such purchase orders. 

P. Counterparts. This Agreement may be executed in any number of counterparts, each of which shall be deemed an original, but all of which together shall 
constitute one and the same instrument.  Additionally, this Agreement may be executed by facsimile or electronic copies, all of which shall be considered an 
original for all purposes. 

6. Definitions.  As used in this Agreement, the following terms shall have the following meanings: 
A. “Affiliate” of a party means any other entity controlling, controlled by, or under common control with such party, where “control” of an entity means the ownership, 

directly or indirectly, of 50% or more of either; (i) the shares or other equity in such entity; or (ii) the voting rights in such entity.  
B.  “AMI System” identifies the Sensus FlexNet Advanced Meter Infrastructure System comprised of the SmartPoint Modules, RF Field Equipment, Server Hardware, 

software licenses, FCC licenses, and other equipment provided to Customer hereunder.  The AMI System only includes the foregoing, as provided by Sensus.  The AMI 
System does not include goods, equipment, software, licenses or rights provided by a third party or parties to this Agreement. 

C. “Confidential Information” means any and all non-public information of either party, including the terms of this agreement, all technical information about either party’s 
products or services, pricing information, marketing and marketing plans, Customer’s End Users’ data, AMI System performance, AMI System architecture and design, 
AMI System software, other business and financial information of either party, and all trade secrets of either party. 

D. “Echo Transceiver” identifies the Sensus standalone, mounted relay device that takes the radio frequency readings from the SmartPoint Modules and relays them by 
radio frequency to the relevant FlexNet Base Station.    

E. “End User” means any end user of electricity, water, and/or gas (as applicable) that pays Customer for the consumption of electricity, water, and/or gas, as applicable. 
F. “Field Devices” means the meters and SmartPoint Modules. 
G. “FlexNet Base Station” identifies the Sensus manufactured device consisting of one transceiver, to be located on a tower that receives readings from the SmartPoint 

Modules (either directly or via an Echo Transceiver) by radio frequency and passes those readings to the RNI by TCP/IP backhaul communication. For clarity, FlexNet 
Base Stations include Metro Base Stations.  

H.  “Force Majeure” means an event beyond a party’s reasonable control, including, without limitation, acts of God, hurricane, flood, volcano, tsunami, tornado, storm, 
tempest, mudslide, vandalism, illegal or unauthorized radio frequency interference, strikes, lockouts, or other industrial disturbances, unavailability of component parts of 
any goods provided hereunder, acts of public enemies, wars, blockades, insurrections, riots, epidemics, earthquakes, fires, restraints or prohibitions by any court, board, 
department, commission or agency of the United States or any States, any arrests and restraints, civil disturbances and explosion. 

I. “Hosted Software” means those items listed as an Application in Exhibit A. 
J.  “In/Out Costs” means any costs and expenses incurred by Customer in transporting goods between its warehouse and its End User’s premises and any costs and 

expenses incurred by Customer in installing, uninstalling and removing goods. 
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K. “Intellectual Property” means patents and patent applications, inventions (whether patentable or not), trademarks, service marks, trade dress, copyrights, trade secrets, 
know-how, data rights, specifications, drawings, designs, maskwork rights, moral rights, author’s rights, and other intellectual property rights, including any derivations 
and/or derivative works, as may exist now or hereafter come into existence, and all renewals and extensions thereof, regardless of whether any of such rights arise under 
the laws of the United States or of any other state, country or jurisdiction, any registrations or applications thereof, and all goodwill pertinent thereto. 

L.  “LCM” identifies the load control modules. 
M. “Ongoing Fee” means the annual or monthly fees, as applicable, to be paid by Customer to Sensus’ authorized distributor during the Term of this Agreement. 
N. “Patches” means patches or other maintenance releases of the Software that correct processing errors and other faults and defects found previous versions of the 

Software.  For clarity, Patches are not Updates or Upgrades. 
O. “Permitted Use” means only for reading and analyzing data from Customer’s Field Devices in the Service Territory.  The Permitted Use does not include reading third 

party meters or reading meters outside the Service Territory. 
P. “Release” means both Updates and Upgrades. 
Q. “Remote Transceiver” identifies the Sensus standalone, mounted relay device that takes the radio frequency readings from the SmartPoint Modules and relays them 

directly to the RNI by TCP/IP backhaul communication.   
R. “RF Field Equipment” means, collectively, FlexNet Base Stations, Echo Transceivers and Remote Transceivers. 
S. "RNI" identifies the regional network interfaces consisting of hardware and software used to gather, store, and report data collected by the FlexNet Base Stations from 

the SmartPoint Modules.  The RNI hardware specifications will be provided by Sensus upon written request from Customer. 
T. “RNI Software” identifies the Sensus proprietary software used in the RNI and any Patches, Updates, and Upgrades that are provided to Customer pursuant to the terms 

of this Agreement.   
U. “Service Territory” identifies the geographic area where Customer provides electricity, water, and/or gas (as applicable) services to End Users as of the Effective Date.  

This area will be described on the propagation study in the parties’ Spectrum Lease filing with the FCC . 
V. “Server Hardware” means the RNI hardware. 
W. “SmartPoint™ Modules” identifies the Sensus transmission devices installed on devices such as meters, distribution automation equipment and demand/response 

devices located at Customer’s End Users’ premises that take the readings of the meters and transmit those readings by radio frequency to the relevant FlexNet Base 
Station, Remote Transceiver or Echo Transceiver.   

X. “Software” means all the Sensus proprietary software provided pursuant to this Agreement, and any Patches, Updates, and Upgrades that are provided to Customer 
pursuant to the terms of this Agreement. The Software does not include any third party software.  

Y. “TouchCoupler Unit” identifies an inductive coupler connection from a water register to the SmartPoint Module.  
Z. “Updates” means releases of the Software that constitute a minor improvement in functionality. 
AA. “Upgrades” means releases of the Software which constitute a significant improvement in functionality or architecture of the Software. 
BB.  “WAN Backhaul” means the communication link between FlexNet Base Stations and Remote Transceivers and RNI. 

 



 

 

 

 
CONFIDENTIAL │ Page 5 of 11 

Exhibit A 

Software 
 
 
Software as a Service 

I. Description of Services 
This exhibit contains the details of the Software as a Service that Sensus shall provide to Customer if both; (i) pricing for the application of Software as a Service has 
been provided to the Customer; and (ii) the Customer is current in its payments for such application of Software as a Service.  
A. Software as a Service Generally.  

Software as a Service is a managed service in which Sensus will be responsible for the day-to-day monitoring, maintenance, management, and supporting of 
Customer’s software applications. In a Software as a Service solution, Sensus owns all components of the solution (server hardware, storage, network 
equipment, Sensus software, and all third-party software) required to run and operate the application. These software applications consist of the following (each 
an “Application”):  

 Regional Network Interface (RNI) Software 

  Sensus Analytics 
o  Enhanced Package 

The managed application systems consist of the hardware, Sensus Software, and other third-party software that is required to operate the software applications. 
Each Application will have a production, and Disaster Recovery (as described below) environment.   Test environments are not provided unless otherwise 
specifically agreed by Sensus in writing. Sensus will manage the Applications by providing 24 x 7 x 365 monitoring of the availability and performance of the 
Applications.  

B. Usage License.  Subject to all the terms and conditions of this Agreement, Sensus hereby gives Customer a license under Sensus’ intellectual property rights to 
use the Sensus Applications for the Permitted Use for so long as Customer is current in its payments for the Applications (“Usage License”).  This Usage 
License shall commence on the Effective Date and shall terminate upon the earlier of; (i) the expiration or termination of this Agreement for any reason; (ii) if 
Customer uses the Applications provided hereunder other than for the Permitted Use; and (iii) the Application is terminated as set forth below.   

C. Termination of Software as a Service.  Customer shall have the option at any time after full deployment but before the end of the Term to terminate any 
Application by giving Sensus one hundred twenty (120) days prior written notice.  Such notice, once delivered to Sensus, is irrevocable.  Should Customer elect 
to terminate any Application, Customer acknowledges that; (a) Customer shall pay all applicable fees, including any unpaid Software as a Service fees; and (b) 
Software as a Service for such Application shall immediately cease. If Customer elects to terminate the RNI Application in the Software as a Service environment 
but does not terminate the Agreement generally, then upon delivery of the notice to Sensus, Customer shall purchase the necessary (a) RNI hardware and (b) 
RNI software license, each at Sensus' then-current pricing.  No portion of the Software as a Service fees shall be applied to the purchase of the RNI hardware or 
software license.   

D. “Software as a Service” means only the following services:  
i. Sensus will provide the use of required hardware, located at Sensus’ or a third-party’s data center facility (as determined by Sensus), that is necessary 

to operate the Application.  
ii. Sensus will provide production and disaster recovery environments for Application. 
iii. Sensus will provide patches, updates, and upgrades to latest Sensus Hosted Software release. 
iv. Sensus will configure and manage the equipment (server hardware, routers, switches, firewalls, etc.) in the data centers: 

a. Network addresses and virtual private networks (VPN) 
b. Standard time source (NTP or GPS) 
c. Security access points 
d. Respond to relevant alarms and notifications 

v. Capacity and performance management.  Sensus will: 
a. Monitor capacity and performance of the Application server and software applications 24x7 using KPI metrics, thresholds, and alerts to 

proactively identify any potential issues related to system capacity and/or performance (i.e. database, backspool, logs, message broker 
storage, etc.) 

b. If an issue is identified to have a potential impact to the system, Sensus will open an incident ticket and manage the ticket through resolution 
per Exhibit B, Technical Support. 

c. Manage and maintain the performance of the server and perform any change or configuration to the server, in accordance to standard 
configuration and change management policies and procedures. 

d. Manage and maintain the server storage capacity and performance of the Storage Area Network (SAN), in accordance to standard 
configuration and change management policies and procedures. 

e. Exceptions may occur to the system that require Sensus to take immediate action to maintain the system capacity and performance levels, 
and Sensus has authority to make changes without Customer approval as needed, in accordance to standard configuration and change 
management policies and procedures. 

vi. Database management.  Sensus will: 
a. Define data retention plan and policy. 
b. Monitor space and capacity requirements. 
c. Respond to database alarms and notifications. 
d. Install database software upgrades and patches.  
e. Perform routine database maintenance and cleanup of database to improve capacity and performance, such as rebuilding indexes, updating 

indexes, consistency checks, run SQL query/agent jobs, etc. 
vii. Incident and Problem Management.  Sensus will: 

a. Proactively monitor managed systems (24x7x365) for key events and thresholds to proactively detect and identify incidents. 
b. Respond to incidents and problems that may occur to the Application(s). 
c. Maintain policies and procedures for responding to incidents and performing root cause analysis for ongoing problems.  
d. Correlate incidents and problems where applicable. 
e. Sensus personnel will use the Salesforce Self Service Portal to document and track incidents.  
f. In the event that a Sensus personnel is unable to resolve an issue, the issue will be escalated to the appropriate Subject Matter Expert 

(SME).   
g. Maintain responsibility for managing incident and problems through resolution and will coordinate with Customer’s personnel and/or any 

required third-party vendor to resolve the issue. 
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h. Provide telephone support consistent with Exhibit B, Technical Support in the case of undetected events. 
viii. Security Management.  Sensus will: 

a. Monitor the physical and cyber security of the server and Application(s) 24x7 to ensure system is highly secure in accordance with NIST 
Security Standards. 

b. Perform active intrusion prevention and detection of the data center network and firewalls, and monitor logs and alerts. 
c. Conduct period penetration testing of the network and data center facilities. 
d. Conduct monthly vulnerability scanning by both internal staff and external vendors. 
e. Perform Anti-Virus and Malware patch management on all systems. 
f. Install updates to virus protection software and related files (including Virus signature files and similar files) on all servers from the update 

being generally available from the anti-virus software provider. 
g. Respond to any potential threat found on the system and work to eliminate Virus or Malware found. 
h. Sensus adheres to and submits certification to NERC/CIP Cyber Security standards. 
i. Sensus actively participates/monitors industry regulation/standards regarding security – NERC, FERC, NIST, OpenSG, etc. through the 

dedicated Sensus Security team. 
j. Provide secure web portal access (SSL) to the Application(s). 

ix. Backup and Disaster Recovery Management.  Sensus will: 
a. Perform daily backups of data providing one (1) year of history for auditing and restoration purposes. 
b. Back-up and store data (on tapes or other storage media as appropriate) off-site to provide protection against disasters and to meet file 

recovery needs. 
c. Conduct incremental and full back-ups to capture data, and changes to data, on the Application(s). 
d. Sensus will replicate the Application(s) environments to a geographically separated data center location to provide a full disaster recovery 

environment for the Application production system. 
e. Provide disaster recovery environment and perform fail-over to DR environment within forty-eight (48) hours of declared event. 
f. Generate a report following each and any disaster measuring performance against the disaster recovery plan and identification of problem 

areas and plans for resolution. 
g. Maintain a disaster recovery plan.  In the event of a disaster, Sensus shall provide the services in accordance with the disaster recovery plan. 
h. In the case of a disaster and loss of access to or use of the Application, Sensus would use commercially reasonable efforts per the Recovery 

Time Objectives and Recovery Point Objectives specified herein to restore operations at the same location or at a backup location within 
forty-eight (48) hours.  

i. The Application shall have a Recovery Time Objective (RTO) of forty-eight (48) hours.   
j. The Recovery Point Objective (RPO) shall be a full recovery of the Application(s), with an RPO of one (1) hours, using no more than a twenty-

four (24) hour old backup.  All meter-related data shall be pushed from each Base Station/TGB restoring the database to real-time minus 
external interfaced systems from the day prior.   

k. Data from external interfaced systems shall be recreated within a forty-eight (48) hour period with the assistance of Customer personnel and 
staff, as needed. 

E. Customer Responsibilities:  
i. Coordinate and schedule any changes submitted by Sensus to the system in accordance with standard configuration and change management 

procedures. 
ii. Participate in all required configuration and change management procedures. 
iii. Customer will log incidents related to the managed Application with Sensus personnel via email, web portal ticket entry, or phone call. 
iv. Responsible for periodic processing of accounts or readings (i.e. billing files) for Customer’s billing system for billing or other analysis purposes. 
v. Responsible for any field labor to troubleshoot any SmartPoint modules or smart meters in the field in populations that have been previously deployed 

and accepted. 
vi. First response labor to troubleshoot FlexNet Base Station, Echo Transceivers, Remote Transceivers or other field network equipment. 
vii. Responsible for local area network configuration, management, and support. 
viii. Identify and research problems with meter reads and meter read performance. 
ix. Create and manage user accounts. 
x. Customize application configurations. 
xi. Support application users. 
xii. Investigate application operational issues (e.g. meter reads, reports, alarms, etc.). 
xiii. Respond to alarms and notifications. 
xiv. Perform firmware upgrades over-the-air, or delegate and monitor field personnel for on-site upgrades. 

 
F. “Software as a Service” does not include any of the following services:  

i. Parts or labor required to repair damage to any field network equipment that is the result of a Force Majeure event. 
ii. Any integration between applications, such as Harris MeterSense, would require a Professional Services contract agreement to be scoped, submitted, 

and agreed in a signed writing between Sensus and all the applicable parties.   
 

 If an item is not listed in subparagraphs in item (D) above, such item is excluded from the Software as a Service and is subject to additional pricing. 
 

II. Further Agreements  
A. System Uptime Rate  

i. Sensus (or its contractor) shall manage and maintain the Application(s) on computers owned or controlled by Sensus (or its contractors) and shall 
provide Customer access to the managed Application(s) via internet or point to point connection (i.e., Managed-Access use), according to the terms 
below. Sensus endeavors to maintain an average System Uptime Rate equal to ninety-nine (99.0) per Month (as defined below).  The System Uptime 
Rate, cumulative across all Applications, shall be calculated as follows: 

System Uptime Rate =  100  x    (TMO – Total Non-Scheduled Downtime minutes in the Month)                

                                   TMO 

i. Calculations 
a. “Targeted Minutes of Operation” or “TMO” means total minutes cumulative across all Applications in the applicable month (“Month”) 

minus the Scheduled Downtime in the Month.  
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b. “Scheduled Downtime” means the number of minutes during the Month, as measured by Sensus, in which access to any Application is 
scheduled to be unavailable for use by Customer due to planned system maintenance.  Sensus shall provide Customer notice (via email or 
otherwise) at least seven (7) days in advance of commencement of the Scheduled Downtime.   

c. “Non-Scheduled Downtime” means the number of minutes during the Month, as measured by Sensus, in which access to any Application is 
unavailable for use by Customer due to reasons other than Scheduled Downtime or the Exceptions, as defined below (e.g., due to a need for 
unplanned maintenance or repair).   

ii. Exceptions. “Exceptions” mean the following events: 
a. Force Majeure; 
b. Emergency Work, as defined below; and 
c. Lack of Internet Availability, as described below.   

i. Emergency Work.  In the event that Force Majeure, emergencies, dangerous conditions or other exceptional circumstances arise or continue during 
TMO, Sensus shall be entitled to take any actions that Sensus, in good faith, determines is necessary or advisable to prevent, remedy, mitigate, or 
otherwise address actual or potential harm, interruption, loss, threat, security or like concern to any of the Application(s) (“Emergency Work”).   Such 
Emergency Work may include, but is not limited to: analysis, testing, repair, maintenance, re-setting and other servicing of the hardware, cabling, 
networks, software and other devices, materials and systems through which access to and/or use of the Application(s) by the Customer is made 
available (the “Managed Systems”). Sensus shall endeavor to provide advance notice of such Emergency Work to Customer when practicable and 
possible.  

ii. Lack of Internet Availability. Sensus shall not be responsible for any deterioration of performance attributable to latencies in the public internet or 
point-to-point network connection operated by a third party. Customer expressly acknowledges and agrees that Sensus does not and cannot control the 
flow of data to or from Sensus’ networks and other portions of the Internet, and that such flow depends in part on the performance of Internet services 
provided or controlled by third parties, and that at times, actions or inactions of such third parties can impair or disrupt data transmitted through, and/or 
Customer’s connections to, the Internet or point-to-point data connection (or portions thereof). Although Sensus will use commercially reasonable 
efforts to take actions Sensus may deem appropriate to mitigate the effects of any such events, Sensus cannot guarantee that such events will not 
occur. Accordingly, Sensus disclaims any and all liability resulting from or relating to such events. 

B. Data Center Site-Security.  Although Sensus may modify such security arrangements without consent or notice to Customer, Customer acknowledges the 
following are the current arrangements regarding physical access to and support of the primary hardware components of the Managed Systems:  

i. The computer room(s) in which the hardware is installed is accessible only to authorized individuals. 
ii. Power infrastructure includes one or more uninterruptible power supply (UPS) devices and diesel generators or other alternative power for back-up 

electrical power.  
iii. Air-conditioning facilities (for humidity and temperature controls) are provided in or for such computer room(s) and can be monitored and adjusted for 

humidity and temperature settings and control. Such air systems are supported by redundant, back-up and/or switch-over environmental units.  
iv. Such electrical and A/C systems are monitored on an ongoing basis and personnel are available to respond to system emergencies (if any) in real time. 
v. Dry pipe pre-action fire detection and suppression systems are provided. 
vi. Data circuits are available via multiple providers and diverse paths, giving access redundancy. 

C. Responsibilities of Customer  
i. Customer shall promptly pay all Software as a Service fees.   
ii. Customer may not (i) carelessly, knowingly, intentionally or maliciously threaten, disrupt, harm, abuse or interfere with the Application(s), Managed 

Systems or any of their functionality, performance, security or integrity, nor attempt to do so; (ii) impersonate any person or entity, including, but not 
limited to, Sensus, a Sensus employee or another user; or (iii) forge, falsify, disguise or otherwise manipulate any identification information associated 
with Customer’s access to or use of the Application(s).  

iii. The provisioning, compatibility, operation, security, support, and maintenance of Customer’s hardware and software (“Customer’s Systems”) is 
exclusively the responsibility of Customer. Customer is also responsible, in particular, for correctly configuring and maintaining (i) the desktop 
environment used by Customer to access the Application(s) managed by Sensus; and (ii) Customer’s network router and firewall, if applicable, to allow 
data to flow between the Customer’s Systems and Sensus’ Managed Systems in a secure manner via the public Internet.  

iv. Upon receiving the system administrator account from Sensus, Customer shall create username and passwords for each of Customer’s authorized 
users and complete the applicable Sensus registration process (“Authorized Users”). Such usernames and passwords will allow Authorized Users to 
access the Application(s). Customer shall be solely responsible for maintaining the security and confidentiality of each user ID and password pair 
associated with Customer’s account, and Sensus will not be liable for any loss, damage or liability arising from Customer’s account or any user ID and 
password pairs associated with Customer. Customer is fully responsible for all acts and omissions that occur through the use of Customer’s account 
and any user ID and password pairs. Customer agrees (i) not to allow anyone other than the Authorized Users to have any access to, or use of 
Customer’s account or any user ID and password pairs at any time; (ii) to notify Sensus immediately of any actual or suspected unauthorized use of 
Customer’s account or any of such user ID and password pairs, or any other breach or suspected breach of security, restricted use or confidentiality; 
and (iii) to take the Sensus-recommended steps to log out from and otherwise exit the Application(s) and Managed Systems at the end of each session. 
Customer agrees that Sensus shall be entitled to rely, without inquiry, on the validity of the user accessing the Application(s) application through 
Customer’s account, account ID, usernames or passwords.  

v. Customer shall be responsible for the day-to-day operations of the Application(s) and AMI System.  This includes, without limitation, (i) researching 
problems with meter reads and system performance, (ii) creating and managing user accounts, (iii) customizing application configurations, (iv) 
supporting application users, (v) investigating application operational issues, (vi) responding to alarms and notifications, and (vii) performing over-the-air 
commands (such as firmware updates or configuration changes). 

 

III. Sensus Analytics  
A. Essential Package.  The Essential Package of the Sensus Analytics Application shall consist of the following modules: 

i. Device Access 
a. Allows search for meter details by using data imported from the Billing system or the Sensus Device ID or AMI ID. 
b. Allows a view of the meter interval or register reads. 
c. Meter data is available to be copied, printed, or saved to certain user programs or file formats, specifically CSV, PDF, and Spreadsheet. 
d. Allows the current and historical data to be viewed. 
e. Allows the current usage to be compared to historical distribution averages. 
f. Allows the user to see the meter location on a map view. 
g. Allows notifications for an event on a single meter to be forwarded to a Customer employee. 
h. Allows details to be viewed about a meter – (dependent on the data integrated from other systems). 

ii. Meter Insight (provides the following) 
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a. # of active meters. 
b. # of orphaned meters with drill down to the list of meters. 
c. # of  inactive meters with drill down to the list of meters. 
d. # of stale meters with drill down to the list of meters. 
e. # of almost stale meters with drill down to the list of meters. 
f. # of meters where no read is available with drill down to the list of meters. 
g. # of meters with high threshold exceptions with drill down to the list of meters. 
h. # of unknown radios with drill down to the list of meters. 

iii. Report Access 
a. Allows the user to see meter alarms and choose a report from a list of standard reports. 
b. Master Route Register Reads:  Shows the latest reads for all meters within specified time window. 
c. Meter Route Intervals Reads:  Allows users to inspect intervals of a single meter over a period of time. 
d. Master Route No Readings:  List all meters that are active in the system, but have not been sending reads within the specified time window. 
e. Consumption Report:  List meters’ consumption based on meter readings within the specified time window. 
f. Zero Consumption for Period:  List meters whose readings do not change over a period of time. 
g. Negative Consumption:  Shows the number of occurrences and readings of negative consumption for the last 24hr, 48hr and 72hr from the 

entered roll up date. 
h. High Low Exception Report:  Displays meters whose reads exceed minimum or/and maximum threshold, within a time range. 
i. Consumption vs Previous Reported Read:  Compares latest reading (from RNI) with last known read received from CIS. 
j. Consumption Exception 24 hour Report:  This report shows meters that satisfy these two conditions: (1) The daily average consumptions 

exceed entered “daily consumption threshold;” (2) The number of days when daily thresholds are exceeded are greater than the entered “
exception per day threshold.” 

k. Endpoint Details:  Shows the current state of meters that are created within the specified time range. 
l. Orphaned Meters:  List meters that are marked as ‘orphaned’, which are created as of entered “Created as of” parameter.  
m. Billing Request Mismatch:  Displays meters in a billing request that have different AMR id with the ones sent by RNI. It also shows AMR id in 

billing request that have different meter Id in the RNI. 
n. Users need to enter which billing request file prior to running the report. 
o. Alarms Report:  List all alarms occurred during a time window. Users can select which alarm to show. 

iv. Billing Access 
a. Initiate the creation of billing export files formatted to the import needs of the billing system. 
b. Receive billing request files from the billing system to identify what meters to include in the billing export file in the case where billing request 

file option is used.  
c. Provides a repository of past billing files that were either used for billing preparation or actually send to the billing system. 
d. Will store created billing files for a period of three years unless otherwise denoted. 
e. The system will allow creation of test files before export to the billing system. 

v. Billing Adaptor 
a. The underlying configurator and tools mapping the extraction of billing data to enable integration to the utility’s billing system. 

vi. Data Store 
a. Allows storage of meter reading data including Intervals, Registers, and Alarms to be stored. 
b. Stored data is available online for reports and analysis. 
c. Data will be retained for 3 years. Additional duration can be purchased. 

B. Enhanced Package.  The Enhanced Package shall consist of the modules listed above in the Essential Package, as well as the following additional modules:  
i. Alarm Dashboard 

a. Allows the user to summarize and filter alarms by a date range. 
b. Allows the user to review all alarm types on a single screen. 
c. The user can filter out the alarms not wanted on the screen. 
d. Alarm totals can be visualized. 
e. Adds a view of trending alarms over time. 
f. Click to drill down on an alarm to gain more information on specific events. 
g. Click to analyze a specific event on a particular device. 

ii. Alarm Console 
a. Follow real time monitors of the alarms coming from Customer’s meters. 
b. Provides a single view for all alarms across the entire network. 
c. Allows the user to view trending of each alarm over time. 

iii. Alert Manager  
a. Allows creation of alert groups who will be notified when an alarm occurs. 
b. Users can manage alert groups by adding and removing group members. 
c. Allows selection of notification method for how end users in the group will be notified; email or SMS (text message). 
d. Allows creation of an alert from the available system events from smart points and assign to a group. 
e. Monitors the systems meters for events.  When an event is triggered, all users in the group will be notified. 

D. Integration of Sensus Analytics.  Sensus shall provide integration support services to Customer only to the extent specifically provided below:  
i. Sensus shall provide Customer with a simple flat file specification known as VFlex for the integration of the Customer’s back office system to the 

Sensus Analytics modules. This flat file may be delimited or fixed width. This specification allows Customer to transmit each day or as needed: the 
devices and end users in the system, end user status, end user account information, end user name, and other end user details.  When sent to the 
Sensus FTP servers, this file exchange will enable the system to become operational with the Customer’s systems.  Customer shall produce this file 
and transmit it to the FTP location designated by Sensus. Sensus will provide reasonable support to explain to Customer the required vs. optional fields 
that are in the specification, testing and validation of the file format and content. 

a. In scope of the included integration efforts is the mapping the Customer’s fields to the VFlex specification. 
b. Out of scope and subject to additional charges will be the transformation of data where business logic including code must be written to 

modify the field content or format of the data to meet the VFlex specification.  
ii. Sensus’ integration services consists of four (4) hours of assistance (remote or on-site, as determined by Sensus).  If additional time is needed to 

complete the integration efforts, Sensus shall invoice Customer for additional fees on an actual time and materials basis.   
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iii. If an item is not listed in subparagraphs (i) or (ii) above, such item is excluded from the integration of Sensus Analytics Support and is 
subject to additional pricing. 

E. Data Import.  The Sensus Analytics Application contains adapters for the import of data from; (a) Customer’s FlexNet AMI System; and/or (b) AutoRead 
application for handheld and drive by systems, as applicable.   

F. Customer Acknowledgements. 
i. Customer acknowledges that the Sensus Analytics Application provides up to fifty (50) user logins for Customer’s use. 
ii. Customer acknowledges and agrees the Sensus Analytics Application is based upon the actual number of End Users within Customer’s Service 

Territory.  Pricing may increase if Customer’s Service Territory or actual number of End Users expands.       
iii. Customer acknowledges that all data related to the Sensus Analytics Applications is geographically hosted within the United States of America. 

Customer accepts the geographic location of such hosting, and indemnifies Sensus for any claims resulting therefrom.  
iv. Customer acknowledges and agrees that the Intellectual Property provisions of this Agreement apply in all respects to Customer’s access to and use of 

the Sensus Analytics Applications.   
v. Customer is responsible for validating the data analyzed by the Sensus Analytics Applications.  Sensus makes no promises of improving Customer’s 

operations or saving Customer money, nor is Sensus liable for any damages resulting from decisions made by Customer related to Customer’s use of 
Sensus Analytics.  

 

IV. Third Party Software. 
A.  RedHat Linux.  If Sensus is providing Customer with a license to use RedHat Linux Software, Customer agrees to the following: 

By entering into this Agreement, Customer agrees to abide by and to be legally bound by the terms and conditions of the Red Hat End User License 
Agreements identified below, each of which are incorporated into this Agreement by reference and are available at the websites identified below.  Please 
read the Red Hat End User License Agreements and incorporated references carefully. 

Subscription:                                          End User License Agreement: 
Red Hat Enterprise Linux                       http://www.redhat.com/licenses/rhel_rha_eula.html 
JBoss Enterprise Middleware                 http://www.redhat.com/licenses/jboss_eula.html 
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Exhibit B 

Technical Support 

1. Introduction 

Sensus Technical Services provides utility customers with a single point of contact for Tier 1 support of technical issues as well as any coordination of additional 
resources required to resolve the issue. Requests that require specialized skills are to be forwarded to a senior support engineer or Technical Advisor within the 
team for further analysis. If Technical Services has exhausted all troubleshooting efforts for the product type, the issue will escalate to the Engineering Support 
Team. Occasionally, on-site troubleshooting/analysis may be required. The preferred order of on-site support is: 

a) The Customer (for assistance with the easiest and lowest time-consuming activities such as power on/power off). 

b) The local distributor. 

c) Sensus employees or contracted personnel, if required to fulfill a contract commitment. 

2. Support Categories 

2.1. General questions regarding functionality, use of product, how-to, and requests for assistance on Sensus AMR, AMI, RF Network Equipment, Metering 
Products and Sensus Lighting Control. 

2.2. Proactive reporting and resolution of problems. 

2.3. Reactive reporting to isolate, document, and solve reported hardware/software defects. 

2.4. Responding to service requests and product changes. 

2.5. Addressing customer inquiries with printed or electronic documentation, examples, or additional explanation/clarification. 

3. Support Hours 

3.1. Standard Support Hours: Toll-free telephone support (1-800-638-3748 option #2) is available Monday thru Friday from 8:00AM EST to 8:00PM EST. After-
hours, holiday and weekend support for Severity 1 and Severity 2 issues is available by calling 1-800-638-3748, option #8.  

4. Support Procedures 

4.1. Customer identifies an issue or potential problem and calls Technical Services at 1-800-638-3748 Option #2. The Customer Service Associate or Technical 
Support Engineer will submit a Support ticket. 

4.2. The Customer Service Associate or Technical Support Engineer will identify the caller name and utility by the assigned software serial number, city, and state 
in which the call originated. The nature of the problem and severity levels will be agreed upon by both parties (either at the time the issue is entered or prior to 
upgrading or downgrading an existing issue) using the severity definitions below as a guideline. The severity level is then captured into a support ticket for 
creation and resolution processing. Any time during the processing of this ticket, if the severity level is changed by Sensus, the customer will be updated. 

Severity Levels Description: 

Sev1 Customer’s production system is down. The system is unusable resulting in total disruption of work. No workaround is available and requires 
immediate attention. 

Example: Network mass outage, all reading collection devices inoperable, inoperable head end software (e.g., RNI Software, Sensus MDM). 

Sev2 Major system feature/function failure. Operations are severely restricted; there is a major disruption of work, no acceptable work-around is 
available, and failure requires immediate attention.  

Examples: Network equipment failure (e.g., FlexNet Echo, FlexNet Remote, Base Station transceiver, or VGB); inoperable reading devices (e.g., 
AR5500, VXU, VGB, or CommandLink); head end software application has important functionality not working and cannot create export file for billing 
system operations. 

Sev3  The system is usable and the issue doesn’t affect critical overall operation. 

Example: Minor network equipment failure (e.g., Echo/Remote false alarms or Base Station transceiver false alarms); head end software application 
operable but reports are not running properly, modification of view or some non-critical function of the software is not running. 

Sev4 Minor system issues, questions, new features, or enhancement requests to be corrected in future versions. 

Examples: Minor system issues, general questions, and “How-To” questions.  

4.3. The Customer Service Associate or Technical Support Engineer identifies whether or not the customer is on support. If the customer is not on support, the 
customer is advised of the service options as well as any applicable charges that may be billed. 

4.4.  Calls are placed in a queue from which they are accessible to Technical Support Engineers on a first-come-first-serve basis. A first level Customer Service 
Associate may assist the customer, depending on the difficulty of the call and the representative’s technical knowledge. Technical Support Engineers (Tier 1 
support) typically respond/resolve the majority of calls based on their product knowledge and experience. A call history for the particular account is researched 
to note any existing pattern or if the call is a new report. This research provides the representative a basis and understanding of the account as well as any 
associated problems and/or resolutions that have been communicated. 

a. Technical Services confirms that there is an issue or problem that needs further analysis to determine its cause. The following information must be 
collected: a detailed description of the issue’s symptoms, details on the software/hardware product and version, a description of the environment in 
which the issue arises, and a list of any corrective action already taken. 

b. Technical Services will check the internal database and product defect tracking system, to see if reports of a similar problem exist, and if any working 
solutions were provided. If an existing resolution is found that will address the reported issue, it shall be communicated to the customer. Once it is 
confirmed that the issue has been resolved, the ticket is closed. 

c. If there is no known defect or support that defines the behavior, Technical Services will work with the customer to reproduce the issue. If the issue can 
be reproduced, either at the customer site or within support center test lab, Technical Services will escalate the ticket for further investigation / resolution. 

If the issue involves units that are considered to be defective with no known reason, the representative will open a Special Investigation RMA through the 
Support system. If it is determined that a sample is required for further analysis, the customer will be provided with instructions that detail where to send the 
product sample(s) for a root cause analysis. Once it is determined that the issue cannot be resolved by Tier 1 resources, the ticket will be escalated to Tier 2 
support for confirmation/workarounds to resolve immediate issue. Technical Services will immediately contact the customer to advise of the escalation. The 
response and escalation times are listed in Section 5. At this time, screen shots, log files, configuration files, and database backups will be created and 
attached to the ticket. 
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5. Response and Resolution Targets. 

Sensus Technical Support will make every reasonable effort to meet the following response and resolution targets: 

Severity 
Standard Target 

Response 
Standard Target Resolution Resolution (one or more of the following) 

1 30 Minutes 

Immediately assign trained and qualified 
Services Staff to correct the error on an 
expedited basis. Provide ongoing 
communication on the status of a 
correction. 

 Satisfactory workaround is provided. 

 Program patch is provided. 

 Fix incorporated into future release. 

 Fix or workaround incorporated into the Support 
Knowledge Base. 

2 4 hours 
Assign trained and qualified Services 
Staff to correct the error. Provide 
communication as updates occur. 

 Satisfactory workaround is provided. 

 Program patch is provided. 

 Fix incorporated into future release. 

 Fix or workaround incorporated into the Support 
Knowledge Base. 

3 1 Business Day 90 business days 

 Answer to question is provided. 

 Satisfactory workaround is provided. 

 Fix or workaround incorporated into the Support 
Knowledge Base. 

 Fix incorporated into future release. 

4 2 Business Days 12 months 

 Answer to question is provided. 

 Fix or workaround incorporated into the Support 
Knowledge Base. 

6. Problem Escalation Process. 

6.1. If the normal support process does not produce the desired results, or if the severity has changed, the issue may be escalated as follows to a higher level of 
authority. 

6.1.1. Severity 1 issues are escalated by Sales or Technical Services to a Supervisor if not resolved within 2 hours; to the Manager level if not 
resolved within 4 hours; to the Director level if not resolved within the same business day; and to the VP level if not resolved within 24 hours. 

6.1.2. A customer may escalate an issue by calling 1-800-638-3748, Option 2. Please specify the Support ticket number and the reason why the 
issue is being escalated. 

6.1.3. In the event that a customer is not satisfied with the level of support or continual problem with their products, they may escalate a given 
Support ticket to Manager of Technical Services (1-800-638-3748, Option 2). 

7. General Support Provisions and Exclusions. 

7.1. Sensus provides online documentation for Sensus products through the Sensus User Forum (http://myflexnetsystem.com/Module/User/Login). All Sensus 
customers are provided access to this online database, which includes operation, configuration and technical manuals. Sensus also hosts periodic user group 
teleconferences to facilitate the interchange of product ideas, product enhancements, and overall customer experiences. The customer shall provide names 
and email accounts to Sensus so Sensus may provide access to the Portal. 

7.2. Specialized support from Sensus is available on a fee basis to address support issues outside the scope of this support plan or if not covered under another 
specific maintenance contract. For example, specialized systems integration services or out of warranty network equipment repair that is not covered under a 
separate maintenance contract. 
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